FILED
6/29/2017 4:02 PM
Court of Appeals

Division Il
State of Washington

COURT OF APPEALS, DIVISION II
STATE OF WASHINGTON

CASE NO. 49963-1-11

ANNETTE ATKINSON, a Washington Resident, et. al.,
Appellee,
VS.

BRIAN ROSE and JANE DOE ROSE, and their marital community, et.
al,

Appellants.

APPELLANTS’ APPELLATE BRIEF, RAP 10

James P. Ware, WSBA No. 36799
Courtney D. Bhatt, WSBA No. 46298
MDK LAW.

777 108" Avenue NE, Suite 2000
Bellevue, WA 98004
(425) 455-9610
Attorneys for Brian Rose



APPELLANT’S OPENING BRIEF

TABLE OF CONTENTS
L. INTRODUCGTION .....ciitiiiriinierteieaeratasesseesseseesesseseassessessssesssanssssessessessessesssssesssensessensessessessassens 1
IT. ASSIGNMENTS .....oiitiitiiinteieneeeerete e ste st eeese e e sees e sses e saes s anes st ensa st essessesssssesssensensensessessensansens 1
A. Issues Pertaining to Assignments Of EITOT..........cccccviiiiiiiniiieincincin e seessee e eeeens 1
ITII. STATEMENT OF APPEALABILITY .....cociitiiininieninierenseeesstesseseesseseessessessssnesssessessessessassens 2
IV. STATEMENT OF THE CASE .......ooiiiiiiniiieninieeinseene st esesstesseseesseseesssssesssssssssessessessessasaens 2
A. Factual BacKground..........ccocciiiiiiiiiiiiiercseieciine e ae s s e s s s saee s e es st essneesnsesnnessnens 2
B. Atkinson’s Claims Related to the Operation and
Management of Woohoo Enterprises, LLC and DisCOVery.........cccevcerniiininiiiencsnnnnnnenninens 4
C. Procedural Background...........cccoiiiiiiiniiininie e se e seesseessee e es e s snessaesne e e s ssessnns 5
V. ARGUMENT
A. The Standard of Review for this Appeal is D& NOVO .....ccccviieiciiiniiiiiiieeccenecencee e 7

B. Wash R. App. P. 2.2(a)(3) Allows an Appeal as a
Matter of Right From any Decision Affecting a Substantial
Right in a Civil Case Which in Effect Determines the
Action and Prevents a Final Judgment or Discontinues the
Action. The Right to Arbitrate is a Substantial Right Under
L1 (o ) T ) SRS 7

C. The Trial Court Committed Reversible Error In Its
January 13, 2017 Order When it Found that the Arbitration
Clause in the Woohoo Enterprises, LLC Operating Agreement
Did Not Apply to Atkinson’s Claims........cccecererrerneeenerierrentrneeesteeseeseseesneeseeeseeeeessesnenn 9

1. Washington Public Policy Favors Arbitration and Therefore,
any Question of Whether Atkinson and Rose’s Claims are
Subject to Private Arbitration Should be Resolved in Favor
OF ATDILIATION ...ttt se e et se et et e e saeesne e e e e e e ennesneans 13



D. The Trial Court Erred When it Found that Rose Waived His
Right to Private Arbitration Because None of his Actions Show
that he Unequivocally Waived his Right ..........cccocoiriiiiiiiiniccrcccen e 16

[a—

. Requirements 0f WailVer ...t e sn s e s ae e se e sneanns 18

2. Cases in Which the Court of Appeals Affirmed a Finding of
Waiver Contain Sets of Facts that are Fundamentally
Different than the Facts in this Matter .........ccoviiiiinrienncincere e 19

3. Cases Where Courts Found “No Waiver” More Closely
Resemble the Facts Presented in This Matter.........coceiviieivniennennenceeeieecieneesneeceeeees 21

4. The Motion to Disqualify Attorney Filed did not Constitute a
Waiver of Rose’s Right to Private Arbitration ...........ccccceeviininiieiiiinsnnnnnenieeeseens 22

VI CONCLUSION...... ottt e s e ss s sr e s s sre s se s e sseenesnsesneens 24



TABLE OF AUTHORITIES
Cases

Absher Constr. Co. v. Kent School District No. 415,
77 Wn.App. 137, 141, 890 P.2d 1071 (1995).....ner e et rte s teet e see e e e seessee e e seeeneens 10

Barnett v. Hicks,
119 Wn.2d 1510, 829 P.2d 1087 (1992).....ccieeeceeeectececee e eeeteceteesee st e e e e saeenee s eesees e e e snsesnean 13

Bowman v. Webster,
44 Wn.2d 667,269 P.2d 960 (1954)......eooceeeeeeceee et ceec e ete e et et ee e e e saeene e s et e ne e e snneenean 17

Davis v. Gen. Dynamics Land Sys.,
152 Wn. App. 715,217 P.3d 1191 (2009).....coiiiieeeieeeeeenetrcteeseeeseseesnee et ee e eeeseesnesseeees 13

Denny’s Restaurants, Inc. v. Security Union Title Ins. Co.,
71 Wn. App. 194, 859 P.2d 619 (1993) ...ttt seee st e e e e sneesne e 10,11

Dwelley v. Chesterfield,
88 W.2d 331, 560 P.2d 353 (1977) ecceeiieieiereeniertrsesteceseee e seen e snesseeesseesseseesneseessssnesssensassenses 10

Farmers Ins. Co. v. Miller,
87 W 2d 76, 549 P.2A 9 (1976) ..ottt ete et et e e s st sne e s et e e e nesnaeen e e s ens 23

First Small Bus. Inv. Co. v. Intercapital Corp.,
108 Wn.2d 324, 738 P.2d 263 (1987)....cccuicieiireereneenieinteceeneeeieseessesnesseeeeseesseseessessessssnesssensansens 22

Fisher Props. Inc. v. Arden-Mayfair, Inc.,
106 Wn.2d 826, 726 P.2d 8 (1986).......ccccirieririerereinieineecenteeieseessessesseesesseesseseessessessssnesssessassens 10

Gandee v. LDL Freedom Enter., Inc.,
176 Wn.2d 598, 293 P. 3d 1197 (2013)...uueeceeeeecectee e te e e e e snaesne e e e e e e e s en e s s 7

Geo. V. Nolte & Co. v. Pieler Constr. Co.,
54 Wn.2d 30, 337 P.2d 710 (1959) ..ueeieeeceeeteectee et ee e e e saeenee s e e e se e e s snaesn e ss s 17,21

Hanford Guards Union of Am., Local 21 of Int’l Guards Union of Am. v. Gen. Elec. Co.,
57 Wn.2d 491, 358 P. 3d 307 (1961)....ciciiiiiiieiineeeieneteernteceseeeiesees e ses st eseestesseseessessessssneessenssnsens 9

Hearst Commc’ns, Inc. v. Seattle Times Co.,
154 Wn.2d 493, 115 P.3d 262 (2005) ....eciciieeciicie e ecceeectneseessae s e esseesssessae s s es e esssessnsssans 10

Heights at Issaquah Ridge Owners Ass’n v. Burton Landscape Grp., Inc.,
148 Wn. App. 403, 200 P.3d 254 (2009) )...eeeoeririeiirceeieenieneniesenstesseseeseseessessesssesesssesseseessens 7,13

Herzog v. Foster & Marshall, Inc.,
56 Wn. App. 437, 783 P.2d 1124 (1989) ....cuiiiiceeeereeireneetereneetrcseceeenee e seenee e seenes e seenseneeneas 8

In re Parentage of Smith-Bartlett,
95 Wn. App. 633, 976 P.2d 173 (1999)...cccuiieiireieiriteirnteceseeeiesees e ses st esesseesseseessessessssneessensassans 7



In re Marriage of Pascale,
173 Wn. App. 836, 295 P.3d 805 (2013) ...ciiiciieicieeniere et rerseeensees e seessesees e snes e enee e e seseesseses 9

Ives v. Ramden,
142 Wn. App. 369, 174 P.3d 1231 (2008)......coceeeeeeeeieeeeeecrrtceceee e seesaeenee s eesees e e e eaesneesseeneen 16

Petersen v. Schafer,
42 Wn. App. 281, 709 P.2d 813 (1985) ...ciciiceeiirieririeriereeseeer st eeeseessesees e sees s snes e eesseesseseessesens 7

Knipschield v. C-J Recreation, Inc.,
74 Wn. App. 212, 872 P.2d 1102 (1994) ...ttt ee e e stess et et ee e s snaesn e ss e e e eane 7

Lake Washington School District No. 414 v. Mobile Modules Northwest, Inc.,
28 Wn. App. 59, 621 P.2d 791 (1980)....ccceeeeeeeee ettt ceee e e e e et e e e e eaeene e s e se e e 18, 21

Marcus & Millichap Real Estate Inv. Servs. of Seattle, Inc. v. Yates, Wood & MacDonald, Inc.,
192 Wn. App. 474, 369 P.3d 503 (2016) .....cceeeeeeeeeeecirecececteectee e eeesaeeneeseee e e e e e eaesneesseeeen 10

Mayer v. Pierce County Med. Bureau, Inc.,
80 Wn. App. 416, 909 P.2d 1323 (1995) ...eeiiieiiieecetercttrie e sterceersaessrne s e esseessneessne s e es s e snnesanes 11

McDonald v. State Farm Fire & Cas. Co.,
117 Wn.2d 724, 837 P.2d 1000 (1992)....c.eeeceeeeeecee et terteectee s e saesnee s e st es e e e eaesne e s e een 11

Meat Cutters Local no. 494 v. Rosauer’s Super Mkts., Inc.,
29 Wn. App. 150, 627 P.2d 1330 (1981) ..cuiiceiieeceeeitrnie s eeseeesees e ssae s e esssessnesneeseens 14, 15

Mendez v. Palm Harbor Homes, Inc.,
111 Wn. App. 446, 45 P.3d 594 (2002) ......ooceeeeeceeee et tetee e e e sae et e s e st e e e e eaesneeeneeeen 13

Munsey v. Walla Walla College,
80 Wn. App. 92, 906 P.2d 988 (1995) .....cictiiieiinieeirieriereerieeerceeesstesseseeeesses e snesssenssssessessessesees 13

Nye v. Univ. of Wash.,
163 Wn. App. 875, 260 P.3d 1000 (2011) .cuciiiiciirieeenierirenieeeeseeeeseesseseessessessssnesssesssseesseseesaens 11

Olympian Stone Co. v. MacDonald Constr. Co.,
1 Wn. App. 410, 461 P.2d 589 (1969).......cociiiiiinierinierienerie e seeenseesseseesesees s snesssesssseessesensness 17

Otis Hous. Ass’nv. Ha,
165 Wn.2d 582, 201 P.3d 309 (2009)......coiiiiieiiiieeceiinir e sceessees s saessees e s ssessnae s s es e esssessnns 16

Peninsula School District No. 401 v. Public School Employees of Peninsula,
130 Wn. 2d 413, 924 P.2d 13 (1996) ... cccirteiinerenetnieineeceneeeeseessesesseeseaseessesesssessessssnesssessaseens 14

Perez v. Mid-Century Ins. Co.,
85 Wn. App. 760, 766, 934 P.2d 731 (1997) ..eeicereeieeirceneenie et st etsseessesees e sees e snes s esesseannas 13

Puget Sound Bridge & Dredging Co. v. Lake Wash. Shipyards,
1 Wn.2d 401, 96 P.2d 257 (1939)...uciiictiiirieiineerieneeeserntesesees e sees e snes e eseseesseseessessessssnesssesaneens 17



Reynolds Metals Co. v. Electric Smith Constr. & Equip. Co.,

4 Wn. App. 695, 483 P.2d 880 (1971)..ciieiieeceeineiectec e cttrseesce et e s s s ee s e e e s sne s snae s e e nenns 17
River House Dev., Inc. v. Integrus Architecture, PS,

167 Wn. App. 221,272 P.3d 289 (2012) ....eeceeeceeeceeee e ctectee e e e saeeneesse e e e e e e ennesneens 16, 19
Saili v. Parkland Auto Center, Inc.,

181 Wn. App. 221,329 P.3d 915 (2014) ...ttt e st e s e e e e e sneens 18, 19
Saleemi v. Doctor’s Assocs., Inc.,

176 Wn.2d 368, 292 P.3d 108 (2013). )eueeiiieieiieecieeecetine s seeestersaeesne s e essnessnaesne s e eessessnsesanns 7,9
Sales Creators, Inc. v. Little Loan Shoppe, LLC,

150 Wn.App. 527,208 P.3d 1133, 1134 (2009)....cccceeeceeeceeeeecerceee et et e e s e sae s e s e e e e eans 7
Schreifels v. Safeco Co.,

45 Wn. App. 442, 725 P.2d 1022 (1986) .....ecceeeeeeceeeecerectecetesteecees e ssaeeneessee st ee e e e sassneesseenees 13
Schuster v. Prestige Senior Mgmt., LLC,

193 WHLADPD. 616 (2016) ..ottt ce et s sae s s st esa e sae s e et e sne e saae s neen e enssessnns 16
Shafer v. Board of Trustees of Sandy Hook Yacht Club Estates, Inc.,

76 Wn. App. 267, 275, 883 P.2d 1387 (1994).......ooiciciiece ettt st seessee e e se e sne e 10
Shepler Construction, Inc. v. Leonard,

175 Wn. App. 239, 306 P.3d 988 (2013) ..ciueiieicieeciercie e rcreesene st saesse e e e s s s e e e s sn e snns 19
State v. Thomas,

128 Wn. 2d 553, 910 P.2d 475 (1996).....ooiiii ettt sttt e e s e se e snessaae s e e e s s s snns 16
Townsend v. Quadrant Corp.,

153 Wn. App 870, 224 P.3d 818 (2009)....cueiiieiiieecieriersercreeseeeseessaesse e e s sseesne s e es e esssessnns 10
Verbeek Properties, LLC v. GreenCo Environmental, Inc.,

159 Wn. App. 82, 246 P.3d 205 (2010) ....ciciiiieieiieeeceeece e scceeeseesseesseesseesseesssessaessnnesseenns 20, 21
W.A. Botting Plumbing & Heating Co. v. Constructors-Pamco,

47 Wn. App. 681, 736 P.2d 1100 (1987) ...ccceeeciieeeeceeccteecttrseesce st essnee e ssne e e essnessnaessnneseens 11
Wise v. Farden,

53 Wn.2d 162, 332 P.2d 454 (1958)...ccueiiieieieeeceiineie st e cteesteeseessaesse e e s sae s sne s e e e e snessnnesanns 10
Rules
LN T ) (G ) TSRS 2,7,8
) LN S T O 2

RAP 4. 1(D)(2) rreeeeeeeeerreeeeermsseeseseeseesseeseessseesseessssssesssessssessenseeesssessessssesesessensesssssssenssessesessesseeses 2



ROW T.040.040 ..ottt s e e sr et e s e sa e se et et e nesnaesanans 8

ROW T.04ALG0.......cooeeeeneeeeeneceeecence et et e neenee e seenes e seesse st enese st enee e seenee e seenseaesaensentenerneneenes 7,10
ROW T.04A.000(1) c..cueeeeieereeeireerneeeneeneeeneeeesesesseseessseeneseseeneeseseenesseseesssnessessneeneeseseeneeneseeneenees 9
ROW T.04A.000(2) ...ccueeeeeeeneeieieneeneraereeeeeaeeneeeseeseseenesseseeneseseessssesseseaseneesesteneeneseeneeneseesssessesssens 7
WASH. REV. CODE § 7.04 ...t e seenee e seenee e seenes e ssesse e eneeseseenesseseenesneseessencas 13
APPENDIX

APPENAIX A — G ULS.C. § 2 ittt st se s s et e e e s a e s e et e e sn e e saaesne e e eenneennns 9

Appendix B — First Options of Chicago, Inc. v. Kaplan,
514 U.S. 938, 115 S.Ct. 1920, 131 L.Ed.2d 985 (1995). ...cceeierieririertrcteeeneeeeneene s e sesseeeenes 10

Appendix C- Lumbermens Mut. Cas. Co. v. Borden Co.,
268 F. SUPP. 303 (S.D.INLY. 1967t rtrsteseesteeesees e saee e ssesseessesaassessessesnesssansassens 21



L INTRODUCTION

With this Appeal, Appellant Brian Rose seeks review of the trial court’s denial of his
motion to compel private arbitration pursuant to a private arbitration agreement found in the
operating agreement for Woohoo Enterprises, LLC executed by Brian Rose and his business
partner, Annette Atkinson. Rose sought to enforce the private arbitration clause because
Atkinson’s second and third causes of action relate specifically to the power dynamic between
Rose and Atkinson as members and co-managers of Woohoo Enterprises, LLC. Specifically,
Paragraph 5.5(a) of Woohoo Enterprises’ Operating Agreement states that if the members
encounter a deadlock regarding the business’s activities, they must either mediate or arbitrate the
dispute. Accordingly, the trial court committed reversible error when it determined that the
arbitration clause did not apply to Atkinson’s claims and that Rose had waived his right to
arbitration.

IL. ASSIGNMENTS OF ERROR
A. Assignments of Error

1. Upon Motion to Compel Arbitration brought by Appellant, the trial court, Honorable
Leila Mills, erred in denying Appellant’s Motion to Compel Private Arbitration and Stay
Proceedings.

2. Upon motion for reconsideration brought by Appellant, the trial court, Honorable Leila

Mills, erred in denying Appellant’s Motion for Reconsideration.

B. Issues Pertaining to Assignments of Error
1. Issues Pertaining to Assignment of Error No. 1:

Upon a Motion to Compel Private Arbitration, brought by Appellant, was it error for the
trial court, Honorable Leila Mills, to deny Appellant’s Motion to Compel Private

Arbitration and Stay Proceedings?



Appellant asserts: “YES.”
2. Issues Pertaining to Assignment of Error No. 2:
Upon a Motion for Reconsideration, brought by Appellant, was it error for the trial court,
Honorable Leila Mills, to deny Appellant’s Motion for Reconsideration?
Appellant asserts: “YES.”
III. STATEMENT OF APPEALABILITY
This appeal is from the order of the Kitsap County Superior Court and is authorized by
Washington Rules of Appellate Procedure 2.2(a)(3), 3.1, and 4.1(b)(2).
IV. STATEMENT OF THE CASE

A. Factual Background

Broadly speaking, this lawsuit concerns the business partnership between Brian Rose
(“Rose”), Annette Atkinson (“Atkinson’), Michelle Beardsley (“Beardsley”), and Cheryl Jester
(“Jester”) (collectively “the Partners™) to own and operate retail marijuana stores in the greater
Kitsap County area.' After Washington voters legalized recreational marijuana, the Partners
collectively agreed to work together to obtain recreational marijuana licenses and operate stores in
Kitsap County.

To operate one of the retail stores, Rose and Atkinson purchased a property that would
meet the zoning requirements in the Bremerton area.” Rose and Atkinson formed Woohoo
Enterprises, LLC as the legal entity to hold the property.” Woohoo Enterprises, LLC purchased
the property located at 1110 Charleston Beach Road West, Bremerton, WA.* When Rose and
Atkinson formed Woohoo Enterprises, LLC, they also executed an LLC operating agreement.’

Rose and Atkinson are the sole members (each owning a 50% membership interest)° and co-

! See Generally CP 634-654.
2CP225at 9 3.

’1d. at 7 4.

4 m.

5 Id.; see also CP 229-42,

5 CP 230.



managers of the LLC.” Article V of the Operating Agreement discusses member Voting.8
Paragraph 5.5(a) states that “Deadlock occurs when members, after negotiations, cannot reach an

agreement. At such time members agree to:

a. enter binding mediation or arbitration.
b. Ifthere is failure to reach an agreement through arbitration or mediation,
members may file a request for decision by the appropriate court...”

The Partners agreed that the first store they opened, High Washington, LLC, would operate
at the Charleston Beach location. As a result, High Washington, LLC executed a lease with
Woohoo Enterprises, LLC.'® For tax reasons, the rent that High Washington, LLC paid Woohoo
Enterprises was below market."' After High Washington, LLC opened its doors to the public, the
business relationship between Rose and Atkinson became strained.'?> Rose began to suspect that
Atkinson was misusing funds and approached his banker to determine what, if anything could be
done to block her ability to wantonly spend Woohoo Enterprises funds.’* During this period of
time Atkinson forbade Rose from entering High Washington, LLC. Rose also made an attempt to
increase the rent High Washington, LLC paid to Woohoo Enterprises, LLC.

Atkinson’s second and third causes of action relate specifically to the power dynamic
between Rose and Atkinson as equal members of Woohoo Enterprises, LLC. Atkinson requested
that the Court remove Rose from the management and daily operations of Woohoo Enterprises,
LLC. In doing so, Atkinson is seeking to invoke Article I, Paragraph 7 (“Dissociation of an
Owner”) of Attachment A to Woohoo Enterprises’ LLC Operating Agreement.'*

After Atkinson and Rose’s disputes began to escalate,' the parties, through counsel, began

to discuss a means by which to resolve their dispute.'® Initially, Rose thought the parties were

7 CP 231.

SId.

9Id.

' CP 166-73.

1 CP 226 at 8.

12 Id.

B 1d. at 99 9-10.

 CP 237-38.

15 Concurrent with the escalation of the dispute between Rose and Atkinson another disagreement regarding the
ownership of the marijuana licenses the partners had obtained also arose. However, the partnership dispute is not
germane to this appeal.

'S CP 618-32.



going to mediate their dispute.'” However, before the parties could agree to a mediator, Atkinson
filed this action.

B. Atkinson’s Claims Related to the Operation and Management of Woohoo Enterprises,
LLC and Discovery.

In this action, Atkinson has alleged a number of causes of action but only two concern

the operations and management of Woohoo Enterprises, LLC. In her Second Cause of Action,
Atkinson alleged that Rose breached his fiduciary duty of loyalty (to Atkinson) through the
temporary removal of Atkinson from the Woohoo bank account and through the attempt to
increase the rent that High Washington, LLC paid Woohoo for the Charleston Beach property.
In her Third Cause of Action, Atkinson alleges that Rose also breached his fiduciary duty of care
(to Atkinson) through the temporary removal of Atkinson from the Woohoo bank account and
through the attempt to increase the rent that Hight Washington, LLC paid Woohoo for the
Charleston Beach property. With each cause of action, Atkinson is seeking to invoke the
remedies set forth in Attachment A to Woohoo’s Operating Agreement.

Under Paragraph 7 of Attachment A,'® a member can be dissociated from an LLC and
forced to sell his or her interest in the company to the other members.'”® Under Paragraph 7,
forced dissociation may occur if:

(i1) an Owner willfully of persistently commits a material breach of the

Company’s Operating Agreement, or of a duty owed to the Company and/or the

other members... %

However, before a party can be dissociated, the parties must complete the mediation/arbitration

process as laid out in Woohoo Enterprises’ LLC Operating Agreement.”! Here, Atkinson alleged

in her second and third causes of action that Rose breached his fiduciary duties to Atkinson, one

7cp 227.

18 CP 237-38.
B,

014, at 237.
21 1d.



of the prerequisites to forcibly remove a member from the LLC.** Further, Atkinson sought to
prevent him from participating in the management of Woohoo Enterprises, LLC. In doing so,
Atkinson asked that this Court grant relief as set forth in Attachment A, Title I, Paragraph 7(b):

Upon Dissociation of an Owner, the dissociated Owner:

(i) shall immediately cease to be an Owner in the Company and shall have no,
(sic) rights, authority, power, or management of the Company or in any property
owned by the Company, and

(ii) shall be entitled to receive value for his/her interest in the Company, as
determined at the Purchase Price on the payment Terms as described in Articles II
and IIT; and

(iii) the Company shall continue in business without interruption and without the
dissociated Owner...>

Contrary to Atkinson’s characterization of the discovery that has transpired in this action,
the parties have not engaged in extensive discovery regarding Atkinson’s claims that relate to
Woohoo Enterprises. To the contrary, the lion’s share of discovery in which the parties have
engaged related specifically to the partnership dispute, not Atkinson’s specific dispute with Rose
regarding the operations and management of Woohoo Enterprises, LLC. The depositions that were
conducted were of Rose, Beardsley, and Atkinson and combined, lasted less than three full days.

Accordingly, reconsideration of the trial court’s order is proper.

C. Procedural Background.

Oral argument on the motion to compel private arbitration was heard before the Honorable
Leila Mills on January 13, 2017. At the hearing, the trial court issued an oral order denying Rose’s
Motion to Compel Arbitration. The court held that “the arbitration clause under Article V, Section
5.5 of the contract had not arisen via deadlock in voting by members, and further that Defendants
waived their right to pursue arbitration via extensive litigation conduct.”* Specifically, the Court

found that “based upon the history of this case, that there’s been a waiver of the right to invoke the

22 CP. 204-205.
B Cp. 238.
24 CP. 666.



mandatory arbitration.”® Judge Mills stated, “Looking at the totality of the circumstances, I am
persuaded that the defendants have invoked the jurisdiction of the Court in bringing the motion to
disqualify the plaintiffs’ attorney.”® She further stated that “I am also persuaded that the language
under 5.5 does not contemplate the unilateral action that has been alleged in this case” and “I don’t
find that the actions that are complained of arise to a deadlock.”’ “It was not a negotiated situation
that leads to a deadlock which then would invoke that clause. That is not the spirit of the agreement
or the operating agreement. And so with that, I am finding that, even if there is no waiver, 5.5 is
not applicable to this case, and, therefore, I’m denying the request for a mandatory arbitration.””®
On January 23, 2017, Rose filed a Motion for Reconsideration of the Order Denying
Motion to Compel Arbitration.” On February 1, 2017, Judge Mills denied Rose’s Motion
for Reconsideration.®® The court alleged held that Rose, for the first time, argued that
“Attachment A, Article I, Paragraphs 7(a) and 7(b) of the Woohoo Enterprises LLC
Operating Agreement entitle them to arbitration for Plaintiffs’ second and third causes of
action in their complaints.”®' This argument was raised in the Answer to Third Amended
Complaint.*?
The court found again that Defendants waived any right to arbitration pursuant to
Article V, Section 5.5 of the Operating Agreement and that the Defendants, “through their
pursuit of litigation, have also waived any asserted basis for arbitration under Attachment A,

Article 1, Sections 7(a) and 7(b).”**

B VR 17:25-18:2.
% VR 18:7-18:11.
VR 19:12-19:13.
B VR 19:17-19:20.
® CP 655-71.

3 CP 665-68.

31 CP 667.

32 CP 653.

33 Id.



V. ARGUMENT

A. The Standard of Review for this Appeal is De Novo.

When reviewing an arbitration clause, an appellate court engages in the same inquiry as
the trial court; the standard of review is de novo. Gandee v. LDL Freedom Enter., Inc., 176
Wn.2d 598, 602, 293 P. 3d 1197 (2013). The appellate court reviews de novo a trial court’s
interpretation of a contract, including an arbitration clause. Sales Creators, Inc. v. Little Loan
Shoppe, LLC, 150 Wn.App. 527, 529, 208 P.3d 1133, 1134 (2009); In re Parentage of Smith-
Bartlett, 95 Wn. App. 633, 636, 976 P.2d 173 (1999); Petersen v. Schafer, 42 Wn. App. 281,
285, 709 P.2d 813 (1985).”

We review de novo a trial court’s interpretation of the language of a contract. Knipschield
v. C-J Recreation, Inc., 74 Wn. App. 212, 215, 872 P.2d 1102 (1994). Under the Uniform
Arbitration Act, chapter 7.04A RCW, courts have the power to determine whether a controversy
is subject to an agreement to arbitrate. RCW 7.04A.060(2); Saleemi v. Doctor’s Assocs., Inc.,
176 Wn.2d 368, 376, 292 P.3d 108 (2013). The arbitrability of a dispute is determined by
examining the arbitration agreement between the parties. Heights at Issaquah Ridge Owners
Ass’n v. Burton Landscape Grp., Inc., 148 Wn. App. 403, 200 P.3d 254 (2009) (the court
resolves “the threshold legal question of arbitrability”). The standard of review for this matter is

de novo.

B. Wash R. App. P. 2.2(a)(3) Allows an Appeal as a Matter of Right From any Decision
Affecting a Substantial Right in a Civil Case Which in Effect Determines the Action and
Prevents a Final Judgment or Discontinues the Action. The Right to Arbitrate is a Substantial
Right Under Rule 2.2(a)(3).

Wash R. App. P. 2.2(a)(3) allows an appeal as a matter of right from any decision

affecting a substantial right in a civil case which in effect determines the action and prevents a

final judgment or discontinues the action. The right to arbitrate is a substantial right under rule



2.2(a)(3). Herzog v. Foster & Marshall, Inc., 56 Wn. App. 437, 440, 783 P.2d 1124 (1989). A
court decision that discontinues an action for arbitration falls within the meaning of rule 2.2(a)(3)
because it involves issues wholly separate from the merits of the dispute and because an effective
challenge to the order is not possible without an interlocutory appeal. Herzog, 56 Wn. App. at
440-41.

First a motion to compel arbitration invokes special proceedings under RCW 7.04.040,
possibly setting up a mini-trial on the existence or validity of an arbitration agreement, even if
there is no action on the merits. Herzog, 56 Wn. App. at 441-42. The objective of such a motion
is to initiate a separate action in the forum of arbitration. Herzog, 56 Wn. App. at 442. Denial of
a motion to compel arbitration effectively discontinues such action. Herzog, 56 Wn. App. at 442.
Because the ruling is upon an action separate from any related proceeding, it is appealable as a
matter of right under RAP 2.2(a)(3). Herzog, 56 Wn. App. at 443. An order denying a motion to
compel arbitration discontinues the action for arbitration and, therefore, is immediately

appealable. Here, Rose has the right to appeal the trial court’s erroneous decision as a matter of
right.

C. The Trial Court Committed Reversible Error In Its January 13, 2017 Order When it
Found that the Arbitration Clause in the Woohoo Enterprises, LLC Operating Agreement did not
Apply to Atkinson’s Claims.

Atkinson’s second and third causes of action relate specifically to the power dynamic
between Rose and Atkinson as members and co-managers of Woohoo Enterprises, LLC.
Woohoo Enterprises’ Operating Agreement specifically states that if the members encounter a
deadlock they must either mediate or arbitrate the dispute. Only if mediation or arbitration fails
may a party seek court intervention. Here, Atkinson filed this action before the parties mediated
or arbitrated their dispute. At no time did Rose refuse to mediate or arbitrate this matter. In fact,

shortly before this suit was filed, Rose was under the impression that he and Atkinson were



working together to agree upon a mediator. Instead of agreeing upon a mediator or arbitrator,
Atkinson filed this action. Because Atkinson’s second and third causes of action relate
specifically to the operations and management of Woohoo Enterprises, LLC and because
Woohoo Enterprises’ Operating Agreement clearly states that the member would mediate or
arbitrate any dispute they may have, an order compelling arbitration is proper, and the trial court
erred by failing to issue an order compelling arbitration.

An agreement to arbitrate a dispute “[is] valid, irrevocable, and enforceable,” subject to
certain exceptions not relevant to this appeal. 9 U.S.C. § 2; accord RCW 7.04A.060(1).
Arbitration, is, however, a creation of contract, and no party to an arbitration agreement may
compel another party to arbitrate a matter that it did not agree to submit to an arbitrator. Saleemi
v. Doctor’s Assocs., Inc., 176 Wn.2d 368, 367-78, 292 P.3d 108 (2013). The trial court
determines whether the parties have agreed to arbitrate a dispute by looking to whether a valid
agreement to arbitrate exists between the parties and whether the subject matter of the dispute
arguably falls within the class of disputes subject to arbitration. In re Marriage of Pascale, 173
Wn. App. 836, 842, 295 P.3d 805 (2013). If the trial court determines that an arbitration
agreement creates a duty to arbitrate, it must order the parties to do so, and the arbitrator, not the
trial court, must resolve the merits of the parties’ claims. RCW 7.04A.060; Pascale, 173 Wn.
App. at 842-43 (quoting Hanford Guards Union of Am., Local 21 of Int’l Guards Union of Am. v.
Gen. Elec. Co., 57 Wn.2d 491, 498, 358 P. 3d 307 (1961)).

Washington law provides that an agreement to arbitrate is binding “except upon a ground
that exists at law or in equity for the revocation of the contract.” RCW § 7.04A.060(1).
Accordingly, a court would resolve a question of arbitrability by examining the validity of the

arbitration agreement solely and without inquiry into the merits of the overall dispute and the



validity of the full contract within which the provision is found. Marcus & Millichap Real Estate
Inv. Servs. of Seattle, Inc. v. Yates, Wood & MacDonald, Inc., 192 Wn. App. 474, 369 P.3d 503
(2016); Townsend v. Quadrant Corp., 153 Wn. App 870, 880-81, 224 P.3d 818 (2009).

In determining whether the parties have agreed to submit to arbitration, courts will apply
ordinary state law contract principals. First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938,
944,115 S.Ct. 1920, 131 L.Ed.2d 985 (1995). It has been well settled that Washington courts
apply the manifest theory of contract interpretation: “[t]he role of the court is to determine the
mutual intentions of the parties according to the reasonable meaning of their words and acts.”
Fisher Props. Inc. v. Arden-Mayfair, Inc., 106 Wn.2d 826, 837, 726 P.2d 8 (1986)(citing
Dwelley v. Chesterfield, 88 Wn.2d 331, 560 P.2d 353 (1977)). In construing a written contract,
the basic principles require that (1) the intent of the parties controls; (2) the court ascertains the
intent from reading the contract as a whole; and (3) a court will not read an ambiguity into a
contract that is otherwise clear and unambiguous. Wise v. Farden, 53 Wn.2d 162, 332 P.2d 454
(1958).

The goal of contract interpretation is to carry out the intent of the parties as manifested, if
possible, by the parties’ own contract language. Hearst Commc 'ns, Inc. v. Seattle Times Co., 154
Wn.2d 493, 504, 115 P.3d 262 (2005)). Interpretation of an unambiguous contract is a question
of law. Absher Constr. Co. v. Kent School District No. 415, 77 Wn.App. 137, 141, 890 P.2d 1071
(1995). A contract provision will not be considered ambiguous simply because a party suggested
an opposing meaning. Shafer v. Board of Trustees of Sandy Hook Yacht Club Estates, Inc., 76
Wn. App. 267, 275, 883 P.2d 1387 (1994) If only one reasonable meaning can be ascribed to the
agreement when viewed in context, that meaning necessarily reflects the intent of the parties.

Denny’s Restaurants, Inc. v. Security Union Title Ins. Co., 71 Wn. App. 194, 201, 859 P.2d 619
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(1993). In interpreting an arbitration clause, the intentions of the parties as expressed in the
contract control. W.A. Botting Plumbing & Heating Co. v. Constructors-Pamco, 47 Wn. App.
681, 684, 736 P.2d 1100 (1987).

A reviewing court ascertains the parties’ intent from reading the contract as a whole and
will not read ambiguity into a contract that is otherwise clear. McDonald v. State Farm Fire &
Cas. Co., 117 Wn.2d 724, 733, 837 P.2d 1000 (1992). “A contract provision is ambiguous when
its terms are uncertain or when its terms are capable of being understood as having more than
one meaning. A provision, however, is not ambiguous merely because the parties suggest
opening meanings.” Mayer v. Pierce County Med. Bureau, Inc., 80 Wn. App. 416, 421, 909 P.2d
1323 (1995)(citation omitted).

Here, Rose and Atkinson clearly agreed to “mediate or arbitrate” their disputes related to
the operation and management of Woohoo Enterprises, LLC. Atkinson undoubtedly believed
that Rose should have first sought her vote before attempting to raise High Washington’s
monthly rent and any action taken related to her access to the company’s bank account. Notably,
Atkinson believed that mediation was appropriate initially and only elected to file suit after Rose
did not agree to the mediator Atkinson proposed. These actions illustrate that the claims fall
squarely within the prevue of paragraph 5.5(a).

Paragraph 5.5(a) states that Atkinson and Rose agreed to enter into binding mediation or
arbitration if they reach a “deadlock”, which Atkinson and Rose reached. “Deadlock” is defined
as when the members cannot come to an agreement after negotiations. While the operating
agreement defined “deadlock™, it did not prescribe a specific procedure that must be followed for
the parties to “negotiate” a resolution. When terms are not specifically defined, the court will

look to the ordinary meaning of terms. Nye v. Univ. of Wash., 163 Wn. App. 875, 883, 260 P.3d
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1000 (2011). Webster defines “negotiation” as “discussion aimed at reaching an agreement.”**

Given the facts that led up to Atkinson’s lawsuit, the trial court erred when it determined that the
arbitration clause did not apply.

As set forth in the record, prior to Atkinson’s lawsuit, Rose attempted to work with her to
place her back onto Woohoo’s bank account. Atkinson refused to cooperate. Additionally, both
Atkinson and Rose were working, through counsel, to mediate the issues related to the
management and control of Woohoo as well as the issues related to the Partnership. Both in her
briefing and at the hearing, Atkinson argued that there was no “negotiations” because she and
Rose never formally met to resolve their dispute. Atkinson also argued that because Rose did
not call a formal vote, the deadlock clause did not apply. However, that position, which the trial
court adopted, ignores the relatively low threshold required to meet deadlock’s “negotiation™
requirement. The plain language of the operating agreement did not require that Rose and
Atkinson have a formal meeting to discuss their differences. Nor did the operating agreement
require that they do so. Instead, the operating agreement only required that they have a
conversation, regardless of the medium used to communicate, to see if they could resolve their
difference. That occurred here and, in fact, it was Rose’s understanding that he and Atkinson
were setting up mediation when Atkinson filed suit.

Because Atkinson and Rose encountered a deadlock as that term is used in the operating
agreement, the trial court erred when it found that the arbitration clause found Woohoo’s
operating Agreement did not apply to Atkinson’s second and third causes of action.

Accordingly, reversal and remand is appropriate.

3 https://www.merriam-webster.com/dictionary/negotiate (last visited June 29, 2017).
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1. _Washington Public Policy Favors Arbitration and Therefore, any Question of
Whether Atkinson and Rose’s Claims are Subject to Private Arbitration Should be
Resolved in Favor of Arbitration.

To the extent the Court felt that Atkinson and Rose’s dispute did not fall squarely within
the arbitration provision, the trial court erred when it did not resolve the question in favor of
private arbitration. There is a strong public policy in Washington State favoring arbitration of
disputes. Munsey v. Walla Walla College, 80 Wn. App. 92, 94, 906 P.2d 988 (1995). The
purpose of arbitration is to avoid the formalities, the expense, and the delays of the court system.
Perez v. Mid-Century Ins. Co., 85 Wn. App. 760, 766, 934 P.2d 731 (1997), See also Barnett v.
Hicks, 119 Wn.2d 151, 160, 829 P.2d 1087 (1992). Arbitration proceedings may be casually
structured. Barnett, 119 Wn.2d at 155. The goals of the arbitration process would not be served if
arbitrators and judges were held to the same high standard. Schreifels v. Safeco Co., 45 Wn. App.
442,449 n.3, 725 P.2d 1022 (1986). Washington courts are reluctant to intervene in the
arbitration and take a narrow approach when construing Wash. Rev. Code § 7.04 and intervening
in the arbitration process. Perez v. Mid-Century Ins. Co., 85 Wn. App. 760, 762, 934 P.2d 731,
732 (1997). Strong public policy favoring finality of arbitration dictates any ambiguity with
respect to which statute the parties have invoked be resolved in favor of binding arbitration under
RCW 7.04 If the reviewing court “can fairly say that the parties’ arbitration agreement covers the
dispute, the inquiry ends because Washington strongly favors arbitration.” Davis v. Gen.
Dynamics Land Sys., 152 Wn. App. 715, 718, 217 P.3d 1191 (2009); Mendez v. Palm Harbor
Homes, Inc., 111 Wn. App. 446, 454, 45 P.3d 594 (2002).

Any doubts regarding the applicability of an arbitration agreement “should be resolved in
favor of coverage.” Heights, 148 Wn. App. at 405. It is well established that “if the dispute can

fairly be said to involve an interpretation of the agreement, the inquiry is at an end and the proper
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interpretations is for the arbitrator.” Meat Cutters Local no. 494 v. Rosauer’s Super Mkts., Inc.,
29 Wn. App. 150, 154, 627 P.2d 1330 (1981).

Washington courts apply a strong presumption in favor of arbitration. In Peninsula
School District No. 401 v. Public School Employees of Peninsula, the Washington Supreme
Court clearly articulated the principles of arbitrability, setting forth the limitation of a trial
court’s discretion when ruling on a motion to compel arbitration:

“Although it is the court’s duty to determine whether the parties have agreed to arbitrate a

particular dispute, the court cannot decide the merits of the controversy, but may

determine only whether the grievant has made a claim which on its face is governed by
the contract.” Peninsula School District No. 401 v. Public School Employees of

Peninsula, 130 Wn. 2d 413-14, 924 P.2d 13 (1996).

Any doubts should be resolved in favor of coverage, and further, all questions upon which the
parties disagree are presumed to be within the arbitration provisions unless negated expressly or
by clear implication. Peninsula, 130 Wn.2d at 413-14.

Here, the parties unequivocally agreed to arbitrate disputes that relate to the operations
and management of Woohoo Enterprises. The factual basis of Atkinson’s claims relate to the
management and operations of Woohoo Enterprises, LLC. Critically, Atkinson’s claims relate
specifically to Article V of the Woohoo Enterprises’ Operating Agreement because her claims
are based upon Rose’s alleged unauthorized removal of Atkinson from Woohoo’s KeyBank
account and Rose’s alleged unauthorized attempts to evict High Washington. While section
5.5(a) is within the “Voting” section of the operating agreement, Atkinson and Rose clearly
intended that their disputes be resolved through arbitration or mediation. Atkinson is arguing that
she and Rose should have held a vote and agreed before Rose allegedly took his actions. By

making this argument, Atkinson evoked paragraph 5.5(a) and should have agreed to arbitrate

before filing the lawsuit. The notion that because Rose did not hold a formal “vote” before he
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purportedly took the complained of actions does not exempt Atkinson’s claims from paragraph
5.5. As set forth in Meat Cutters Local No. 494, since a court can fairly ascertain that Atkinson
and Rose intended that disputes similar to Atkinson’s claims would be subject to private
arbitration. At the core of Atkinson’s claims are that she and Rose were at a deadlock regarding
whether Rose should have attempted to raise High Washington’s rent and whether her access to
the Woohoo Enterprises bank account should be been temporarily suspended. The assertion that
Atkinson’s claims are not subject to private arbitration because Rose did not first hold a formal
vote runs contrary to the principle that a court’s application of Chapter 7.06 and its interpretation
of a contract should favor enforcement of an arbitration clause. If there is any doubt as to
whether Paragraph 5.5(a) applies to Atkinson’s claims against Rose, the issue should be decided
in favor of enforcement of the arbitration clause.

In the pleadings, Atkinson is alleging that Rose acted unilaterally. The challenged actions
define the ordinary meaning of deadlock. The term “deadlock” is defined as a situation when,
after negotiations, Atkinson and Rose cannot reach an agreement regarding any act or decision of
the company. Interpreting the clause in a manner favorable to arbitration, Atkinson’s Second
Cause of Action and Third Cause of Action should be resolved by an arbitrator. Both claims
involve Rose’s allegedly “unauthorized” acts. Since Atkinson did not agree with the complained
of actions, she and Rose were in a deadlock and Atkinson should have initiated private
arbitration to resolve the dispute. The issues addressed in Atkinson’s second and third causes of
action are inextricably related to and arise from a central factual dispute between Rose and
Atkinson: what authority do the members of Woohoo Enterprises, LLC have under the
company’s Operating Agreement. As a result, the issues should be resolved per the terms of the

Operating Agreement’s arbitration clause.
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Because Atkinson’s Second Cause of Action and Third Cause of Action clearly involve a
“deadlock” between Atkinson and Rose, Paragraph 5.5(a) applies and an order placing these

claims into private arbitration is proper.

D. The Trial Court Erred when it Found that Rose Waived his Right to Private Arbitration
Because None of his Actions Show that he Unequivocally Waived his Right.

The trial court erred when it found that Rose waived his right to private arbitration
because none of his actions constitute an unequivocal waiver of his right to private arbitration. A
waiver is an intentional relinquishment or abandonment of a known right or privilege. State v.
Thomas, 128 Wn. 2d 553, 910 P.2d 475 (1996)(quoting Johnson v. Zerbst, 304 U.S. 458, 58 S.
Ct. 1019, 82 L. Ed. 1461, 146 A.L.R. 357 (1938)). In part because of a strong policy favoring
arbitration, waiver is not a favored defense to compelling arbitration. Courts wish to encourage
parties to resolve their legal disputes by arbitration. Schuster v. Prestige Senior Mgmt., LLC, 193
Wn.App. 616 (2016).

A party only loses the right to arbitrate if its conduct is inconsistent with an intent to
arbitrate and it does not take action to enforce that right within a reasonable time. Otis Hous.
Ass’n v. Ha, 165 Wn.2d 582, 587, 201 P.3d 309 (2009). In other words, if a party chooses to
litigate an issue rather than arbitrate it, then it waives any right to arbitration. /d. Waiver of a
known right must be intentional and voluntary. Ives v. Ramden, 142 Wn. App. 369, 383, 174
P.3d 1231 (2008). Waiver of a contractual right to arbitration is disfavored and a party alleging
waiver has a heavy burden of proof. River House Dev., Inc. v. Integrus Architecture, PS, 167
Whn. App. 221, 237,272 P.3d 289 (2012).

As of the date the trial court ruled on Rose’s reconsideration, the parties have only
engaged in discovery and have not actively litigated Atkinson’s second and third causes of

action. Rose’s only conduct with respect to Atkinson’s second and third causes of action is an
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answer wherein Rose denied Atkinson’s allegations. No counterclaims had been filed that relate
to the Woohoo and High Washington business relationship and lease.>® The parties, in fact, had
little other than the initial discovery in this matter.*®

Because Rose has not to litigated Atkinson’s Second Cause of Action or Third Cause of
Action, he has neither intentionally nor voluntarily waived his right to arbitration.

1. Reqguirements for Waiver.

The requirements for waiver vary with the circumstances. Reynolds Metals Co. v.
Electric Smith Constr. & Equip. Co., 4 Wn. App. 695, 483 P.2d 880 (1971). It is generally
defined as the voluntary and intentional relinquishment of a known right. Bowman v. Webster, 44
Wn.2d 667, 669, 269 P.2d 960 (1954). This definition of waiver applies to the waiver of an
arbitration clause, and such a waiver is a power exclusive to the party relinquishing the right to
demand arbitration. See e.g., Puget Sound Bridge & Dredging Co. v. Lake Wash. Shipyards, 1
Wn.2d 401, 96 P.2d 257 (1939); Olympian Stone Co. v. MacDonald Constr. Co., 1 Wn. App.
410, 461 P.2d 589 (1969). The existence of a wavier is to be determined by the trier of fact.
Bowman v. Webster, supra.

Waiver of an arbitration clause may be accomplished expressly or by implication. Geo. V.
Nolte & Co. v. Pieler Constr. Co., 54 Wn.2d 30, 337 P.2d 710 (1959). A finding of implied
waiver presents mixed questions of law and fact if there is a dispute as to the meaning of the
legal terms at issue as well as to the reasonableness of the inferences to be drawn from the facts.

Reynolds Metals Co. v. Electric Smith Constr. & Equip. Co., supra.

35 After the trial court denied Rose’s motion for reconsideration, Rose amended the counterclaims to add claims he
had against Atkinson for her actions in the management of Woohoo Enterprises, LLC. Rose brought his claims at
that point in time because he feared that the court of appeals may not decide this matter before the statute of
limitations on his claims expired.

36 While Atkinson may consider the deposition of Rose and Michelle Beardsley to be “extensive”, Rose’s deposition
did not last a full day.
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In Lake Washington School District No. 414 v. Mobile Modules Nw., 28 Wn. App. 59,
61-64, 621 P.2d 791, 793-95 (1980), the court found that the contractor preserved their right to
arbitrate by asserting it in the answer. Also, the contractor’s assertion of a compulsory
counterclaim and its limited use of discovery prior to the motion to compel arbitration did not
constitute conduct inconsistent with its right to seek arbitration. The action was stayed pending
arbitration.

Similarly, in this matter, Rose preserved his right to arbitrate by asserting it in his answer.
Rose did not waive his right to arbitrate.

2. Cases in Which the Court of Appeals Affirmed a Finding of Waiver Contain Sets
of Facts that are Fundamentally Different than the Facts in this Matter.

In Washington, courts have found waiver when the appellants conducted extensive
discovery and sought to enforce an arbitration clause only after the opposing party had filed a
motion for summary judgment. See Saili v. Parkland Auto Center, Inc., 181 Wn. App. 221, 329
P.3d 915 (2014), review denied, 181 Wn.2d 1015 (2014), In Saili v. Parkland Auto Center, Inc.,
the buyer brought suit against the car dealership from which he had purchased a truck asserting
claims related to his purchase of truck and the dealership's later repossession of the truck and
another vehicle. Saili v. Parkland Auto Center, Inc., supra. After the buyer moved for summary
judgment, the dealership moved for an order staying proceedings and compelling arbitration. The
trial court denied the motion, and this court affirmed on the ground of waiver. In affirming the
trial court’s decision, this Court noted the dealership omitted any reference to arbitration in its
answer, engaged in discovery, and waited until after the buyer brought a summary judgment

motion before seeking an order compelling arbitration. The delay lasted seven months.
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Rose’s case differs. There was no summary judgment hearing. Unlike Saili, Rose did not
omit any reference to arbitration in his answer.>’ Further, he did not wait until a dispositive
motion was pending to seek private arbitration. In fact, only after he sought private arbitration
was a trial date set in this matter.

In Shepler Construction, Inc. v. Leonard, Division I held both parties waived arbitration.
The plaintiff contractor brought suit to foreclose on a mechanic's lien. Shepler Construction, Inc.
v. Leonard, 175 Wn. App. 239, 306 P.3d 988 (2013). The defendant homeowner counterclaimed
for defective construction. Neither party sought arbitration until seven years after litigation
began. Id.

Here, Rose’s case differs because he sought arbitration early on, not seven years after
litigation began.

In River House Development, Inc. v. Integrus Architecture, PS, the plaintiff filed suit and
engaged in litigation but later requested arbitration. River House Development, Inc. v. Integrus
Architecture, PS, 167 Wn. App. 221, 272 P.3d 289 (2012). This court held that the plaintiff
waived its right to arbitration when that party attended a status conference in person with the
assigned judge, agreed to a case schedule and trial date, exchanged trial witness lists with the
opposing party, participated in formal discovery and motion practice regarding discovery, and
represented to the court that it was preparing for trial.

In this matter, unlike River House, the parties have not agreed to a case schedule and trial
date. In fact, none was set when the trial court ruled on Rose’s motion for reconsideration. No
exchange of trial witness lists with the opposing party has taken place, and neither party has

represented to the court that they were preparing for trial.

37 See CP 653.
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In Ives v. Ramsden, this court held that a defendant waived his right to arbitration when
he answered the plaintiff's complaint without mentioning arbitration, engaged in extensive
discovery, deposed witnesses, submitted and answered interrogatories, and prepared fully for
trial without moving to stay the action to allow the parties to arbitrate. Ives v. Ramsden, 142 Wn.
App. 369, 174 P.3d 1231 (2008). Three years and four months had elapsed since the complaint
was filed, and the party seeking arbitration did not raise the issue until the day before trial.

Here, Rose’s case differs because he filed a motion to compel arbitration well before any
extensive discovery commenced. In fact, the lion’s share of discovery in which the parties have
engaged related specifically to the partnership dispute, not Atkinson’s specific dispute with Rose
regarding the operations and management of Woohoo Enterprises, LLC. Only three depositions,
which lasted three full days, have occurred. Litigation in this matter is currently stagnant as the
case was recently moved to Track-II litigation, and there is no current case schedule. As such,
Rose has not waived his right to arbitrate.

3. Cases Where Courts Found “No Waiver” More Closely Resemble the Facts
Presented in This Matter.

In Verbeek Properties, LLC v. GreenCo Environmental, Inc., a landowner Verbeek
Properties, who hired an environmental company to remediate the soil to meet Department of
Ecology standards, brought action against the company, alleging breach of contract, fraud,
negligent misrepresentation, and violation of the Consumer Protection Act. Verbeek Properties,
LLCv. GreenCo Environmental, Inc., 159 Wn. App. 82, 246 P.3d 205 (2010). The landowner
also filed a motion to dismiss the environmental company's lien on its property for the contract
amount withheld. This court ruled that the landowner's failure to mention arbitration in its

complaint against the company was not a waiver of arbitration and the landowner did not waive
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the right to arbitrate through its preliminary attempt to remove the company's lien on the ground
that it was frivolous.

Here, like Verbeek, Rose did give notice that Atkinson’s claims were subject to private
arbitration in his answer to Atkinson’s Third Amended Complaint. Like Verbeek, by filing the
Motion to Disqualify Attorney, Rose did not waive arbitration.

In Lake Washington School District No. 414 v. Mobile Modules Northwest, Inc., 28 Wn.
App. 59, 621 P.2d 791 (1980), the defendant's answer referred to the arbitration clause and
requested a stay of court proceedings pending arbitration. The defendant formally moved for a
stay three months later. This court held that there was no waiver, emphasizing that the party
preserved the right to arbitrate in its answer and that the three-month delay was insufficient to
establish waiver.

Likewise, in this matter on December 21, 2016, in the Answer to Third Amended Complaint,
Rose alleges the “second cause of action and third cause of action are subject to binding
arbitration agreement.”® Like the defendants in Lake Washington School District No. 414, Rose
preserved the right to arbitrate in his answer. In fact, Rose fully intended to arbitrate the
Atkinson’s Second and Third causes of action. There was no waiver. The few month delay in
filing the motion to compel is not evidence of waiver. In fact, substantially longer delays have
been held not to constitute waiver. See, e.g., Geo. V. Nolte & Co. v. Pieler Constr. Co., supra (5
months); Lumbermens Mut. Cas. Co. v. Borden Co., 268 F. Supp. 303 (S.D.N.Y. 1967) (2 years).

Rose did not waive his right to arbitrate.

38 CP 653.
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4. The Motion to Disqualify Attorney Filed did not Constitute a Waiver of Rose’s
Right to Private Arbitration.

Washington courts require prompt filings of Motion for Disqualification. First Small Bus.
Inv. Co. v. Intercapital Corp., 108 Wn.2d 324, 337, 738 P.2d 263 (1987)(“A motion to disqualify
should be made with reasonable promptness after a party discovers the facts which lead to the
motion.”). Accordingly, Rose promptly filed the Motion. However, he did not reach the merits of
the case in the motion. Instead, Rose simply addressed the conflict of interest that existed with
Atkinson’s attorney. Specifically, Rose argued that a conflict of interest in violation of RCP 1.7
existed because Bricken met with Atkinson and Rose in 2013 and discussed the creation of the
Partnership. Ultimately, the trial court denied the Motion.

In her ruling on the Motion to Compel, the Honorable Leila Mills, stated: “looking at the
totality of the circumstances, I am persuaded that the defendants have invoked the jurisdiction of
the Court in bringing the motion to disqualify the plaintiffs’ attorney. That was in May of 2016.
Albeit that defendants are correct, that there is no requirement to invoke that—the clause in any
set period of time, I have to use my common sense as to at what point in time is it unequivocal
that the defendants have submitted to the jurisdiction of the court.”®® The caselaw, however, is
not in agreement with the trial court’s statements.

The Motion to Disqualify would have been filed regardless of whether this case was
litigated in the superior court or in arbitration because Rose believed there was a conflict of
interest on the part of the attorney. Atkinson’s counsel had drafted some documents, and had
given some legal advice related to the operation of the 502 stores. The Motion did not discuss the

merits of the case.

¥ VR 18:14-18:16.
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If substantial rights of a party have not been affected by failure to properly raise
affirmative defense, the defense is not waived. Farmers Ins. Co. v. Miller, 87 Wn.2d 76, 549
P.2d 9 (1976). Here, to the contrary, Rose properly and timely raised the affirmative defense, in
his Answer to Third Amended Complaint. Rose specifically asserted that “Plaintiffs’ Second
Cause and Third Cause of Action are subject to a binding arbitration agreement.” CP 9 at p. 20.
Litigation in this matter is currently stagnant as the case was recently moved to Track-II
litigation. There is no current case schedule. Because Atkinson will not be prejudiced, Rose did
not waive his right to private arbitration.

The parties have not engaged in extensive discovery, particularly in matters related to
Woohoo Enterprises, LLC. When the trial court considered Rose’s motion, no dispositive
motions had been filed, no case schedule had been established, and no trial date had been set. In
fact, other than the motion to disqualify counsel, no other motions practice had occurred. The
lion’s share of discovery the parties have conducted related specifically to the partnership
dispute, not Atkinson’s specific dispute with Rose regarding the operations and management of
Woohoo Enterprises, LLC. Rose attempted to mediate the Woohoo matter prior to Atkinson
filing suit. Rose also raised Arbitration in his Answer to Affirmative Defenses to the Third
Amended Complaint. Finally, although Washington courts do not require that the party
opposing arbitration show prejudice, it must be noted that Atkinson would not have been
prejudiced had the trial court granted Rose’s motion to compel arbitration. There is nothing that
would have prevented Atkinson from utilizing the discovery that had been performed in this
matter to prepare for private arbitration and there were no law of the case issues this matter may

have presented in the private arbitration.
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Waiver exists when the movant establishes his intent to pursue litigation in a court
instead of private arbitration. When a movant has shown an intent to pursue arbitration, waiver
cannot be found. Here, Rose did not act in a manner that unequivocally showed he intended to
abandon private arbitration. Further, he raised the defense that claims related to Woohoo were
subject to private arbitration in his answer and affirmative defenses to the third amended
complaint. For these reasons and arguably because Atkinson will not be prejudiced by an order
compelling private arbitration, reversal and remand of the lower court’s order that denied Rose’s
request to compel private arbitration for Atkinson’s second and third causes of action is proper.

VI. Conclusion

Rose submits the trial court erred when it denied his Motion to Compel Arbitration. The
facts of this case and the Washington statutory and caselaw support a finding that the parties
have a binding arbitration agreement, and that Rose did not waive his right to arbitration. Rose
respectfully asks that this Court reverse the decision of the trial court and issue an Order

Compelling Private Arbitration.

Respectfully submitted this 29th day of June 2017.
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Document: 2USCS§2| &  Actions~

< Previous Next »

9 USCS § 2

Copy Citation

Current through PL 115-41, approved 6/23/17

United States Code Service - Titles 1 through 54 TITLE 9. ARBITRATION CHAPTER 1. GENERAL PROVISIONS

§ 2. Validity, irrevocability, and enforcement of agreements to arbitrate

A written provision in any maritime transaction or a contract evidencing a transaction involving commerce to settle by arbitration a
controversy thereafter arising out of such contract or transaction, or the refusal to perform the whole or any part thereof, or an agreement
in writing to submit to arbitration an existing controversy arising out of such a contract, transaction, or refusal, shall be valid, irrevocable,
and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.

History

(July 30, 1947, ch 392, § 1,61 Stat. 670.)
Prior law and revision:

This section is based on Act Feb. 12, 1925, ch 213, § 2, 43 Stat. 883 (§ 2 of former Title 9).

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=310a5ec6-aaa5-463b-88f5-f5c1e53c2ad2&pddocfullpath=%2F shared%2Fdocument%2F statutes-legislation%2Furn%3Acon... 1/299



APPENDIX B



6/29/2017 First Cptions of Chicago, Inc. v. Kaplan, 514 U.S, 938

Fexis Advance™ H o« ” & ﬂ a

More -
Research

Document: First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938 Actions ~

First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938

Copy Citation .

Supreme Court of the United States
March 22, 1995, Argued ; May 22, 1995, Decided

No. 94-560
Reporter

514 U.S. 938 * | 115S. Ct, 1920 ** | 131 L, Ed. 2d 985 *** | 1995 U.S, LEXIS 3463 **** | 63 U.S,L.W, 4459 | Fed. Sec. L. Rep, (CCH)
P98,728 | Comm, Fut. L. Rep. (CCH) P26,398 | 95 Cal. Daily Op. Service 3821 | 95 Daily Journal DAR 6474 | 9 Fla, L.. Weekly Fed. S 64
FIRST OPTIONS OF CHICAGO, INC., PETITIONER v. MANUEL KAPLAN, ET UX. AND MK INVESTMENTS, INC.

Prior History: [****1] ON WRIT OF CERTIORAR!I TO THE UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT.

Disposition: 19 F.3d 1503, affirmed.

Core Terms

arbitrability, parties, court of appeals, district court, courts, confirm, merits, arbitral decision, parties agree, arbitration award, disputes,
leeway, agreed to arbitrate, standard of review, circumstances

—
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Flrst Options of Chicago, Inc. v. Kaplan, 514 U.S. 938

Case Summary

Procedural Posture

The arbitrators found in favor of petitioner clearinghouse in its dispute with respondents, a stock trader, his wife, and his wholly owned
investment company, for payment of a debt. The award was confirmed by the district court pursuant to 9 U.S.C.S. § 9. The United States
Court of Appeals for the Third Circuit reversed. The Court granted certiorari.

Overview

The clearinghouse cleared stock trades for the investment company, which incurred substantial losses in its trading account. The
clearinghouse and the investment company entered into an agreement for repayment of the debt. When the investment company lost
additional money, the clearinghouse demanded immediate repayment and insisted that the stock trader and his wife personally pay any
deficiency. The clearinghouse sought arbitration under the Arbitration Act, 9 U.s.CS. § 1 et seq. Neither the stock trader nor his wife had
personally signed the repayment agreement. They contested the arbitrability of the dispute with the clearinghouse. The Court held (1) the
record did not show that the stock trader and his wife clearly agreed to have the arbitrators decide the question of arbitrability, (2) the
court of appeals correctly held the arbitrability of the dispute between the clearinghouse and the stock trader and his wife was subject to
independent review by the courts, and (3) the court of appeals used the proper standard in reviewing the district court's arbitrability
determinations by reviewing questions of fact under a clearly erroneous standard and questions of law de novo.

Outcome
The Court affirmed the judgment of the court of appeals.

v LexisNexis® Headnotes

Business & Corporate Compliance > ... > Pretrial Matters » > Alternative Dispute Resolution w > Judicial Review v
International Trade Law > Dispute Resolution v > International mercial itration w > Arbitration v

View more legal topics

HN1E Alternative Dispute Resolution, Judicial Review

A party who does not agree to arbitrate will normally have a right to a court's decision about the merits of its dispute. But, where the
party agrees to arbitrate, he or she, in effect, relinquishes much of that right's practical value. The party still can ask a court to review the
arbitrator's decision, but the court will set that decision aside only in very unusual circumstances, 2 U,8.C.S. § 10, such as an award
procured by corruption, fraud, or undue means or where the arbitrator exceeds his powers. The parties bound by the arbitrator's decision

are not in manifest disregard of the law. Q4 More like this Headnote
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epardize - Narrow hi o] 2

Business & Corporate Compliance > ... > Alternative Dispute Resolution v > Arbitration v > Arbitrability v
View more legal topics

HN2X Arbitration, Arbitrability

The arbitrability of the merits of a dispute depends upon whether the parties agreed to arbitrate that dispute. Q More like this Headnote
hepardize - Narrow is Headn Z
Business & Corporate Compliance > .., > i ispute Re. ion w > Arbitration w > Arbitrability v

International Trade Law > Dispute Resolution v > International Commercial Arbitration w > Arbitration v
View more legal topics

HN3¥ Arbitration, Arbitrability

If the parties agree to submit the arbitrability question itself to arbitration, then the court's standard for reviewing the arbitrator's decision
about that matter should not differ from the standard courts apply when they review any other matter that parties agree to arbitrate.
That is to say, the court should give considerable leeway to the arbitrator, setting aside his or her decision only in certain narrow
circumstances. 9 U.S.C.S. § 10. If, on the other hand, the parties do not agree to submit the arbitrability question itself to arbitration,
then the court should decide that question just as it decides any other question that the parties do not submit to arbitration, namely,
independently. Q More like this Headnote

Shepardize - Narrow by this Headnote (91

Business & Corporate Compliance > ... > Formatign of Contracts « > Contracts Law v > Formation of Contracts v
View more legal topics

HN43 Contracts, Formation of Contracts
When deciding whether the parties agreed to arbitrate a certain matter, including arbitrability, courts generally should apply ordinary
state-law principles that govern the formation of contracts, X More like this Headnote

Shepardize - i d 056
Business & Corporate Compliance > .., > rnative Dispute Resolution w > Arbjtration w > Arbitrability v
Contracts Law > Defenses v > Ambiguities & Mistakes v > General Overview v

view more legal topics

i
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HNS3 Arbitration, Arbitrability !
Courts should not to assume that the parties agreed to arbitrate arbitrabllity unless there is clear and unmistakable evidence that they did
so. In this manner the law treats silence or ambiguity about the question who primarily should decide arbitrability differently from the
way it treats silence or ambiguity about the question whether a particular merits-related dispute is arbitrable because it is within the
scope of a valid arbitration agreement. In respect to this latter question the law reverses the presumption. Any doubts concerning the '
scope of arbitrable issues should be resolved in favor of arbitration, X More like this Headnote i

hepardize - Narrow by this H 1

Business & Corporate Compliance > ... > Alternative Dispute Resolution v > Arbitration « > Arbitrability »
Vie re le: i

HN6X Arbitration, Arbitrability
Issues will be deemed arbitrable unless it is clear that the arbitration clause does not include them, Q More like this Headnote

Shepardize - Narrow by this Headnote (100)

Business & Corporate Compliance > ... > Pretrial Matters w > Alternative Dispute Resolution v > Mandatory ADR v
Civil Procedure > .., > Alternative Dispute Resolution v > Arbitration v > General Qverview v

HN7X Alternative Dispute Resolution, Mandatory ADR ‘
A party can be forced to arbitrate only those issues it specifically agrees to submit to arbitration. Q More like this Headngte ;

epardize - this He te (80 ‘

Business & Corporate Compliance > ... > Alternative Dispute Resolution w > Arbitration » > Arbitrability w !
view more leqal topics ;

HN8Y Arbitration, Arbitrability
Merely arguing the arbitrability issue to an arbitrator does not indicate a clear willingness to arbitrate that issue, that is, a willingness to !
be effectively bound by the arbitrator’s decision on that point. & More fike this Headnote

Shepardize - Narro this Headnote (4

Business & Corporate Compliance > ... > Pretrial Matters v > Alternative Dispute Resolution - > Judici view v
Civil Procedure » Appeals v > Standards of Review v > De Novo Review v
View more legal topics
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HN9E Alternative Dispute Resolution, Judicial Review
A district court decision confirming an arbitration award on the ground that the parties agreed to submit their dispute to arbitration should
proceed like review of any other district court decision finding an agreement between parties, that is, accepting findings of fact that are
not clearly erroneous but deciding questions of law de novo. Q More like this Headnote

hepardize - Narro this Headnote (83

Administrative Law > |z} Judicial Review w > Standards of Review v > General Overview v
Civil Procedure > Appeals w > Standards of Review w > General Qverview

mug.t Judicial Review, Standards of Review

The reviewing attitude that a court of appeals takes toward a district court decision should depend upon the respective institutional
advantages of trial and appellate courts, not upon what standard of review will more likely produce a particular substantive result, The
law, for example, tells all courts, trial and appellate, to give administrative agencies a degree of legal leeway when they review certain
interpretations of the law that those agencies have made. Q More like this Headnote

Shepaidize - Narro is Headn 4

w Lawyers' Edition Display

Decision

Federal Court of Appeals held to have been correct in (1) finding that arbitrability of particular dispute was subject to independent judicial
review, and (2) using ordinary standards to review Federal District Court's arbitrability determinations,

Summary

A dispute arose between a stock-trade-clearing firm and a husband and wife as to whether the couple was personally liable to the firm for
a debt to the firm of an investment company which was wholly owned by the husband. The firm sought arbitration, by a panel of a stock
exchange, of this dispute and some related disputes. The investment company, which had signed a document containing an arbitration
clause, accepted arbitration, but the couple (1) had not personally signed that document; (2) denied that the couple's dispute was
arbitrable; and (3) filed written objections to that effect with the arbitration panel. However, the arbitrators (1) decided that they had the
power to rule on the merits of the parties’ dispute; and (2) did so in the firm's favor. Under the Arbitration Act (9 USCS 1 et seq.), the
couple asked the United States District Court for the Eastern District of Pennsylvania to vacate the arbitration award, while the firm

ad
https:;

laxis.com/d t/decumentlink/?pdmfid=1000516&crid=daea9543-da61-49fc-9aab-f7a3c4c00f79&pddocfullpath=%2Fshared%2F document%2F cases % 2Fum%3Acontentitam%3A3...

5/20



6/29/2017 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938

requested the award's confirmation. The District Court confirmed the award. On appeal, however, the United States Court of Appeals for
the Third Circult, in reversing in pertinent part, agreed with the couple that the couple's dispute with the firm was not arbitrable (19 F3d
1503).

On certiorari, the United States Supreme Court affirmed. In an opinion by Breyer, J., expressing the unanimous view of the court, it was |
held that (1) under the Act, because the couple had not clearly agreed to submit the question of arbitrability to arbitration, the Court of j
Appeals was correct in finding that the arbitrability of the dispute between the firm and the couple was subject to independent review by

the courts; (2) the Court of Appeals used the proper standards for reviewing the District Court's determinations as to the dispute's
arbitrability, where the Court of Appeals believed that (a) there was no special standard governing such review, and (b) review of the

District Court's award-confirming decision shouid proceed like review of any other District Court decision finding an agreement between
parties, that is, with the Court of Appeals' accepting findings of fact that were not clearly erroneous but deciding questions of law de

novo; and (3) the factbound issue whether the Court of Appeals erred in its ultimate conclusion that the dispute's merits were not

arbitrable was beyond the scope of the two standard-of-review questions which the Supreme Court had agreed to review.

Headnotes

i ARBITRATION §16 > confirmation or vacation of award -- arbitrability of dispute -- > Headnote:
LEJHN[ 1A% [1AILEJHN[1BTY [1BILEdHN[1CI% [1CILEdHNI1DT& [1DILEdHNT1ETE [1E]

With respect to the confirmation or vacation, under the Arbitration Act (9 USCS 1 et seq.), of an arbitration award concerning a dispute
between a stock-trade-clearing firm and a husband and wife as to whether the couple was personally liable to the firm for a debt to the
firm of an investment company which was wholly owned by the husband, a Federal Court of Appeals is correct in finding that the
arbitrability of the dispute was subject to independent review by the courts, where (1) on the record, the firm cannot show that the i
couple clearly agreed to have the arbitrators decide the question of arbitrability, as (a) while the couple filed with the arbitrators a written '
memorandum objecting to the arbitrators' jurisdiction, a party's merely arguing the arbitrability issue to an arbitrator does not indicate a
clear willingness to arbitrate that issue, that is, a willingness to be effectively bound by the arbitrator's decision on that point, (b) to the ;
contrary, one naturally would think that the couple did not want the arbitrators to have binding authority over the couple, (c) this ;
conclusion draws added support from an exp(anathn for the couple's presence--that is, that the husband's company was arbitrating some j
matters--and from the Court of Appeals’ law then suggesting that the couple might argue arbitrability to the arbitrators without losing the
right to independent court review, and (d) the point that the couple had other ways to obtain an independent court decision on the !
question of arbitrability does not say anything about whether the couple intended to be bound by the arbitrators' decision; (2) factual i
circumstances vary too greatly to permit a confident conclusion about whether allowing an arbitrator to make an initial, but independently
reviewable, arbitrability determination would, in general, slow down the dispute resolution process; and (3) there is no strong arbitration-
related policy disfavoring independent judicial review in such circumstances.
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APPEAL §1318 > Federal District Court decision in favor of award -- review of arbitrability determinations -- facts and law -- > Headnote:

LEdHN[2A]& [2A]LEIHNI2B1% (2BILEJHNI2C 1% [2CILEdHNI2D]% [2D)

On appeal of a Federal District Court decision which, under the Arbitration Act (3 USCS 1 et seq.), refuses to vacate or confirms an
arbitration award concerning a dispute, a Federal Court of Appeals uses the proper standards for reviewing the District Court's
determinations as to the dispute's arbitrability, where (1) the Court of Appeals believes that (a) there is no special standard governing
such review, and (b) review of, for example, a District Court decision confirming an arbitration award on the ground that the parties
agreed to submit their dispute to arbitration should proceed like review of any other District Court decision finding an agreement between
parties, that is, with the Court of Appeals’ accepting findings of fact that are not clearly erroneous but deciding questions of law de novo,
(2) it is undesirable to make the law more complicated by proliferating review standards without good reasons, (3) while courts grant
arbitrators considerable leeway when reviewing most arbitration decisions, that fact does not mean that appellate courts should give extra
leeway to District Courts that uphold arbitrators, (4) while 9 USCS 16 alfows Courts of Appeals to conduct interlocutory review of certain
antiarbitration District Court rulings such as orders enjoining arbitrations, but not Interlocutory review of certain District Court orders
upholding arbitration, such as orders refusing to enjoin arbitrations, that portion of the Act governs the timing of review and is therefore
too weak a support for the distinct claim that a Court of Appeals should use a different standard when reviewing certain District Court
decisions, and (5) the Act says nothing about standards of review; thus, a Court of Appeals should apply ordinary, not special, standards
when reviewing District Court decisions uphoiding arbitration awards, and it is improper for a Court of Appeals to apply, because of federal
policy favoring arbitration, a specially lenient abuse-of-discretion standard, even as to questions of law, when reviewing District Court
decisions that confirm, but not those that set aside, arbitration awards.

APPEAL §1502 > review of facts -- Federal District Court decision confirming arbitration award -- > Headnote:

LEdHNI3AIY [3A)LEAHN[3B]Y [3B]

In affirming a Federal Court of Appeals' judgment against a stock-trade-clearing firm and in favor of a husband and wife--which judgment
reversed a Federal District Court's confirmation, under the Arbitration Act (3 USCS 1 et seq.), of an arbitration award based in part on the
arbitrators' decision that they had the power to rule on the merits of a particular dispute between the firm and the couple--the United
States Supreme Court will hold that the factbound issue whether the Court of Appeals erred In its ultimate conclusion that the dispute's
merits were not arbitrable is beyond the scope of the questions which the Supreme Court agreed to review, where the Supreme Court (1)
granted certiorari to consider two questions concerning the proper standard of judicial review; and (2) rules against the firm on both of
those questions.

ARBITRATION §2 > COURTS §845 > EVIDENCE §385 > Arbitration Act -- arbitrability -- review of arbitrator's decision -- state law --
presumptions -- > Headnote:

LEdHN[41¥% (4]
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Under the Arbitration Act (9 USCS 1 et seq.), just as the arbitrability of the merits of a dispute depends upon whether the parties agreed
to arbitrate that dispute, so the question who--an arbitrator or a court--has the primary power to decide arbitrability turns upon what the
parties agreed about the matter; if the parties agreed to submit the arbitrability question itself to arbitration, then a court's standard for
reviewing the arbitrator's decision about that matter should not differ from the standard which courts apply when they review any other
matter that parties have agreed to arbitrate, that is, a court should give considerable leeway to the arbitrator and should set aside the
arbitrator's decision in only certain narrow circumstances; on the other hand, if the parties did not agree to submit the arbitrability
question itself to arbitration, then the court should decide that question just as the court would decide any other question that the parties
did not submit to arbitration, namely independently; these two answers flow inexorably from the fact that arbitration is simply a matter of
contract between the parties, that is, that arbitration is a way to resolve those disputes, but only those disputes, that the parties have
agreed to submit to arbitration; while courts--when deciding whether the parties agreed to arbitrate a certain matter, including
arbitrability--generally should apply ordinary state-law principles that govern the formation of contracts, courts should not assume
that the parties agreed to arbitrate arbitrability unless there is clear and unmistakable evidence that the parties did so; in this manner,
the law treats silence or ambiguity about the question who primarily should decide arbitrability differently from the way that the law
treats silence or ambiguity about the question whether a particular merits-related dispute is arbitrable as within the scope of a valid
arbitration agreement, for in respect to the latter question, the law reverses the presumption; this difference in treatment is
understandable, where (1) the latter question arises when the parties have a contract that provides for arbitration of some issues, but
(2) the former question is rather arcane, and a party often might not focus upon that question or upon the significance of having
arbitrators decide the scope of their own powers,

ARBITRATION §11 > court decision on arbitrability -- > Headnote:
LEdHN[5]% [5]

Under the Arbitration Act (9. USCS 1 et seq.), a party to a dispute may obtain an independent court decision on the question of the
dispute's arbitrability without arguing the question to an arbitrator; this may be done by, for example, (1) trying to enjoin the arbitration,
or (2) refusing to participate in the arbitration and then defending against a court petition which the opposing party brings to compel
arbitration.

ARBITRATION §2 > statutory objective -- > Headnote:
LEJHN[61% (6]

The basic objective under the Arbitration Act (9 USCS 1 et seq,) is not to resolve disputes in the quickest manner possible, no matter
what the parties' wishes, but to insure that commercial arbitration agreements, like other contracts, are enforced according to their
terms and according to the intentions of the parties.
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APPEAL §1257 > reviewing attitude -- > Headnote:
LEdHN[ 7% (7]

The reviewing attitude that a Federal Court of Appeals takes toward a Federal District Court decision should depend upon the respective
institutional advantages of trial and appeliate courts, not upon what standard of review will more likely produce a particular substantive
result. ;

ADMINISTRATIVE LAW §275 > judicial review -~ > Headnote:
LEdHN[8]E [8]

The law tells all courts, trial and appellate, to give administrative agencies a degree of legal leeway when the courts review certain ;
interpretations of the law that those agencies have made. i

Syllabus

This case arose out of disputes centered on a "workout" agreement, embodied in four documents, which governs the "working out" of debts
owed by respondents -- Manuel Kaplan, his wife, and his wholly owned investment company, MK Investments, Inc, (MKI) -- to petitioner First
Options of Chicago, Inc,, a firm that clears stock trades on the Philadelphia Stock Exchange. When First Options' demands for payment went
unsatisfied, it sought arbitration by a stock exchange panel. MKI, which had signed the only workout document containing an arbitration
agreement, submitted to arbitration, but the Kaplans, who had not signed that document, filed objections with the panel, denying that their
disagreement with First Options was arbitrable, [****2] The arbitrators decided that they had the power to rule on the dispute's merits and
ruted in First Options' favor. The District Court confirmed the award, but the Court of Appeals reversed. In finding that the dispute was not
arbitrable, the Court of Appeals said that courts should independently decide whether an arbitration panel has jurisdiction over a dispute, and
that it would apply ordinary standards of review when considering the District Court's denial of respondents' motion to vacate the arbitration
award,

Held:
1. The arbitrability of the Kaplan/First Options dispute was subject to independent review by the courts. Pp. 942-947,

(a) The answer to the narrow question whether the arbitrators or the courts have the primary power to decide whether the parties agreed to
arbitrate a dispute's merits is fairly simple. Just as the arbitrability of the merits of a dispute depends upon whether the parties agreed to
arbitrate that dispute, see, e. g., Mastrobuono v. Shearson Lehman Hutton, Inc., ante, at 52, so the question "who has the primary power to
decide arbitrability” turns upon whether the parties agreed to submit that question to arbitration. If so, then [****3] the court should defer to
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the arbitrator's arbitrability decision. If not, then the court should decide the question independently. These two answers flow inexorably from
the fact that arbitration is simply a matter of contract between the parties. Pp. 942-943,

(b) The Kaplans did not agree to arbitrate arbitrability. Courts generally should apply ordinary state-law principles governing contract
formation in deciding whether such an agreement exists. However, courts should not assume that the parties agreed to arbitrate arbitrability

unless there is “clear and unmistakable" evidence that they did so. See, e, g., AT&T Technologies, Inc. v. Col nicati orke,
643, 649, 89 L. Ed, 2d 648, 106 S. Ct, 1415, First Options cannot show a clear agreement on the part of the Kaplans, The Kaplans' objections

to the arbitrators' jurisdiction indicate that they did not want the arbitrators to have binding authority over them. This conclusion is supported
by (1) an obvious explanation for their presence before the arbitrators (/. e., Mr. Kaplan's wholly owned firm was arbitrating workout agreement
matters); and (2) Third Circuit Jaw, which suggested that they might argue arbitrability _[¥***4]_to the arbitrators without losing their right to
independent court review. First Options' counterarguments are unpersuasive. Pp, 943-947,

2. Courts of appeals should apply ordinary standards when reviewing district court decisions upholding arbitration awards, /. e., accepting
findings of fact that are not "clearly erroneous” but deciding questions of law de novo; they should not, in those circumstances, apply a special
"abuse of discretion” standard. It is undesirable to make the law more complicated by proliferating special review standards without good
reason. More importantly, a court of appeals’ reviewing attitude toward a district court decision should depend upon the respective institutional
advantages of trial and appellate courts, not upon what standard of review will more likely produce a particular substantive result. Nothing in
the Arbitration Act supports First Options' claim that a court of appeals should use a different standard when conducting review of certain
district court decisions. Pp. 947-949.

3. The factbound question whether the Court of Appeals erred in its ultimate conclusion that the dispute was not arbitrable is beyond the scope
of the questions this Court agreed to review. P, 949,

Counsel: James D._Holzhauer » argued the cause-for petitioner, With him on the briefs were Timothy S. Bishop v, Stephen P. Bedellw,
Timothy G. McDermott w, and Kenneth E, Wile w,

hn G. R Ls, Jt. v, argued the cause for respondents. With him on the brief for respondent Manuel Kaplan were Donald L. Perelman w,
Richard A. Koffman, and David G. Leitch. Gary A. Rosen filed a brief for respondent Carol Kaptan.

Judges: BREYER w, ., delivered the opinion for a unanimous Court.

Opinion by: YER v

Opinion

[*940] [**1922] [***991] JUSTICE BREYER w dellvered the opinion of the Court.
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LEJHN[1A]F [1A] LEAHN[2A]* [2A] L_ﬁduu[_.mff [3A]In this case we consider two questions about how courts should review certain
matters under the federal Arbitration Act, 9.1.5.C. 8.1 et seq. (1988 ed. and Supp. V): (1) how a district court should review an arbitrator's

decision that the parties agreed to arbitrate a dispute, and (2) how a court of appeals should review a district court's decision confirming, or
refusing to vacate, an arbitration award.

lf***s I

The case concerns several related disputes between, on one side, First Options of Chicago, Inc., a firm that clears stock trades on the
Philadelphia Stock Exchange, and, on the other side, three parties: Manuel Kaplan; his wife, Carol Kaplan; and his wholly owned investment
company, MK Investments, Inc. (MKI), whose trading account First Options cleared. The disputes center on a "workout" agreement, embodied
in four separate documents, which governs the "working out” of debts to First Options that MKI and the Kaplans incurred as a result of

x*x*%61 the October 1987 stock market crash. In 1989, after entering Into the agreement, MKI lost an additional $ 1.5 million. First Options
then took control of, and liquidated, certain MKI assets; demanded immediate payment of the entire MKI debt; and insisted that the Kaplans
personally pay any deficiency. When its demands went unsatisfied, First Options sought arbitration by a panel of the Philadelphia Stock
Exchange.

[*941] MKI, having signed the only workout document (out of four) that contained an arbitration clause, accepted arbitration, The Kaplans,
however, who had not personally signed that document, denied that their disagreement with First Options was arbitrable and filed written
objections to that effect with the arbitration panel. The arbitrators decided that they had the power to rule on the merits of the parties' dispute,
and did so in favor of First Options. The Kaplans then asked the Federa! District Court to vacate the arbitration award, see 8 U,$.C. § 10 (1988
ed., Supp. V), and First Options requested its confirmation, see & 9. The court confirmed the award. Nonetheless, on appeal the Court of
Appeals for the Third Circuit agreed with the [****7} Kaplans that their dispute was not arbitrable; and it reversed the District Court's
confirmation of the award against them. 19 F.3d 1503 (1994).

We granted certiorari to consider [***992] two questions regarding the standards that the Court of Appeals used to review the determination
that the Kaplans' dispute with First [**1923] Options was arbitrable. 513 U.S, 1040 (1994). First, the Court of Appeals said that courts
"should independently decide whether an arbitration panel has jurisdiction over the merits of any particular dispute." 19 F.3d at 1509
(emphasis added). First Options asked us to decide whether this Is so (/. e., whether courts, in "reviewing the arbitrators' decision on
arbitrability,” should "apply a de novo standard of review or the more deferential standard applied to arbitrators' decisions on the merits")
when the objecting party "submitted the issue to the arbitrators for decision.” Pet. for Cert. I. Second, the Court of Appeals stated that it
would review a district court's denial of a motion to vacate a commercial arbitration award (and the correlative grant of a motion to confirm it)
"de novo." 19 F.3d at 1509, [****8] First Options argues that the Court of Appeals instead should have applied an "abuse of discretion”
standard. See Robbins v. Day, 954 F.2d 679, 681-682 {CA11 1992).

[*942] II

LEdHN[1B]¥ [1B]The first question -- the standard of review applied to an arbitrator's decision about arbitrability -- is @ narrow one. To
understand just how narrow, consider three types of disagreement present in this case. First, the Kaplans and First Options disagree about
whether the Kaplans are personally liable for MKI's debt to First Options. That disagreement makes up the merits of the dispute. Second, they

https:/ladvance.lexis.com/document/documentlink/?pdmfid=1000516&crid=daead543-da6 1-49fc-9aab-7a3¢c4c00f79&pddocfullpath=%2Fshared%2F document%2F cases%2Furn%3Acontentitem%3A...  11/20
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disagree about whether they agreed to arbitrate the merits, That disagreement is about the arbitrability of the dispute. Third, they disagree
about who should have the primary power to decide the second matter. Does that power belong primarily to the arbitrators (because the court
reviews their arbitrability decision deferentially) or to the court (hecause the court makes up its mind about arbitrability independently)? We
consider here only this third question.

LEdHNI41F [4]Aithough the question is a narrow one, it has a certain practical importance. That is because HN1¥ a party who has not
agreed [****9] to arbitrate will normally have a right to a court’s decision about the merits of its dispute (say, as here, its obligation under a
contract). But, where the party has agreed to arbitrate, he or she, in effect, has relinquished much of that right's practical value. The party
still can ask a court to review the arbitrator's decision, but the court will set that decision aside only in very unusual circumstances. See, e. ¢.,
9 1).S.C. §_10 (award procured by corruption, fraud, or undue means; arbitrator exceeded his powers); Wilko v. Swan, 346 U.S. 427, 436-437,
og 1. Ed, 168,74 S, Ct. 182 (1953) (parties bound by arbitrator's decision not in "manifest disregard" of the law), overruled on other grounds,
Rodriquez de Quijas v. Shearson/American Express, In¢., 490 U.S. 477, 104 L. £d. 2d 526, 109 S. Ct. 1917 {1989). Hence, who -- court or
arbitrator -~ has the primary authority to decide whether a party has agreed to arbitrate can make a critical difference to a party resisting
arbitration.

[*943] We believe the answer to the "who" question (/. e., the standard-of-review question) is fairly simple. Just as HN2T the arbitrability of
the merits of a dispute [****10]_ depends upon whether the parties agreed to arbitrate that dispute, see, e. g., Mastrobuono v. Shearson
Lehman Hutton, Inc., ante, at 57; Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 626, 87 L. Ed. 2d 444, 105 S, Ct.
3346 (1985), so the question "who has the primary power to decide arbitrability” turns upon what the parties agreed about that matter. HN3 ¥
Did the parties agree to submit the arbitrability question itself to arbitration? If so, then the court's standard for reviewing the arbitrator's
decision about that matter should not differ from the standard courts apply when they review any other matter that parties have agreed to
arbitrate. See AT&T Technologies, Inc. v. Communications Workers, 475 U.S. 643, 649, 89 L. Ed. 2d 648, 106 S. Ct. 1415 (1986) (parties may
agree to arbitrate arbitrability); Steelworkers v. Warrior & Gulf Nav. Co., 363 U.S. 574,583, n. 7, 4 L. Ed. 2d 1409, 80 S. Ct, 1347 (1960)
(same). That is to say, the court should give considerable leeway to the arbitrator, setting aside his or her decision only in certain narrow
circumstances. See, e. g., 8 _[**1924] U.S.C, § 10, [****117 If, on the other hand, the parties did not agree to submit the arbitrability
question itself to arbitration, then the court should decide that question just as it would decide any other question that the parties did not
submit to arbitration, namely, independently. These two answers flow inexorably from the fact that arbitration is simply a matter of contract
between the parties; it is a way to resolve those disputes -- but only those disputes -- that the parties have agreed to submit to arbitration.

See, e. g., AT&T Technologies, supra, at 649; Mastrobuono, ante, at 57-58, and n. 9; Allied-Br rminix Cos. v. n, [***993] 513
U.S. 265, 271, 130 L, Ed. 2d 753, 115 S. Ct. 834 (1995); Mitsubishi Motors Corp., supra. at 625-626.

We agree with First Options, therefore, that a court must defer to an arbitrator's arbitrability decision when the parties submitted that matter
to arbitration. Nevertheless, [*¥944] that conclusion does not help First Options win this case, That is because a fair and complete answer to
the standard-of-review question requires a word about how a court should decide whether the parties have agreed to submit the arbitrability
issue to arbitration. [****121 And, that word makes clear that the Kaplans did not agree to arbitrate arbitrability here,

HN4TF When deciding whether the parties agreed to arbitrate a certain matter (including arbitrability), courts generally (though with a
qualification we discuss below) should apply ordinary state-law principles that govern the formation of contracts. See, e, g., Mastrobuono,
ante, at 62-63, and n. 9, Yolt Infori ion Sciences, Inc In Tri Lel, Stanfori nior Univ., 489 U.S. 468, 475-47
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Ed. 2d 488, 109 S. Ct. 1248 (1989); Perrv v. Thomas, 482 U.S. 483, 492-493, n. 9, 96 L. Ed. 2d 426, 107 S. Ct. 2520 (1987); G. Wilner, 1
Domke on Commercial Arbitration § 4:04, p. 15 (rev, ed. Supp. 1993) (hereinafter Domke). The relevant state law here, for example, would
require the court to see whether the parties objectively revealed an intent to submit the arbitrability issue to arbitration. See, e. g., Estate of
Jesmer v. Rohlev, 241 1Il. App. 3d 798, 803, 609 N.E.2d 816, 820, 182 Ill. Dec, 282 (1993) (law of the State whose law governs the workout
agreement); Burkett v, Allstate Ins. Co., 368 Pa. Super. 600, 608, 534 A.2d 819, 823-824 (1987) [****13] (law of the State where the
Kapilans objected to arbitrability). See generally Mitsubishi Motors, supra, at 626.

{(**¥994] This Court, however, has (as we just said) added an important qualification, applicable when courts decide whether a party has
agreed that arbitrators should decide arbitrability: HNST Courts should not assume that the parties agreed to arbitrate arbitrability unless
there is "clea[r] and unmistakabl[e]" evidence that they did so. AT&T Technologies, supra, at 649; see Warrior & Gulf. supra, at 583, n. 7. In
this manner the law treats silence or ambiguity about the question "who (primarily) should decide arbitrability" differently from the way it
treats silence or ambiguity about the question “whether a particular merits-related dispute is arbitrable because [*945] it is within the scope

of a valid arbitration agreement” -- for in respect to this |atter question the law reverses the presumption. See Mitsuhishi Motors, supra, at 626
("'Any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration') (quoting Moses H. Cone Memorial Hospital
i« onstr. Corp. . 46 : 4-25, 7 . 2d 765 .92 g [RExx14) Warrior & Gulf, supra, at 582-583.

But, this difference in treatment is understandable. The latter question arises when the parties have a contract that provides for arbitration of
some issues. In such circumstances, the parties likely gave at jeast some thought to the scope of arbitration, And, given the law's permissive
policies in respect to arbitration, see, e. g., Mitsubishi Motors, supra, at 626, one can understand why the law would insist upon clarity before
concluding that the parties did not want to arbitrate a related matter. See Domke § 12.02, p. 156 (HNGTF issues will be deemed arbitrable
unless "it is clear that the arbitration [**1925] clause has not included" them). On the other hand, the former question -- the "who
(primarily) should decide arbitrability" question -~ is rather arcane. A party often might not focus upon that question or upon the significance of
having arbitrators decide the scope of their own powers. Cf, Cox, Reflections Upon Labor Arbitration, 72 Harv. L. Rev. 1482, 1508-1509 (1959),
cited in Warrior & Gulf, 363 U.S, at 583. n, 7. And, given the principle that HNZF a party can be forced to [****15] arbitrate only those
issues it specifically has agreed to submit to arbitration, one can understand why courts might hesitate to interpret silence or ambigulty on the
“who should decide arbitrability” point as giving the arbitrators that power, for doing so might too often force unwilling parties to arbitrate a
matter they reasonably would have thought a judge, not an arbitrator, would decide. Ibid. See generally Dean Witter Reynolds Inc. v. Byrd, 470
U.S. 213, 219-220, 84 L, Ed. 2d 158, 105 S, Ct. 1238 (1985) (Arbitration Act's basic purpose is to "ensure judicial enforcement of privately

made agreements to arbitrate").

[*946] LEJHN[1C]ITF [1C)On the record before us, First Options cannot show that the Kaplans clearly agreed to have the arbitrators decide
(/. e., to arbitrate) the question of arbitrability. First Options relies on the Kaplans' filing with the arbitrators a written memorandum objecting
to the arbitrators' jurisdiction. But HN8F merely arguing the arbitrability issue to an arbitrator does not indicate a clear willingness to arbitrate
that issue, /. e,, 8 willingness to be effectively bound by the arbitrator's decision on that point. To the contrary, insofar as the [**¥995
Kaplans were forcefully [****16] objecting to the arbitrators deciding their dispute with First Options, one naturaily would think that they did
not want the arbitrators to have binding authority over them. This conclusion draws added support from (1) an obvious explanation for the
Kaplans' presence before the arbitrators (/. e., that MKI, Mr. Kaplan's wholly owned firm, was arbitrating workout agreement matters); and (2)
Third Circuit law that suggested that the Kaplans might argue arbitrability to the arbitrators without losing their right to independent court
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review, Teamsters v. Western Pennsylvania Motor Carriers Assn., 574 F.2d 783, 786-788 (1978); see 19 F.3d at 1512, n, 13.

LEdHN[1D]F [1D]LEdHN[SIF [SILEdHN[6]F [6]First Options makes several counterarguments: (1) that the Kaplans had other ways to get
an independent court decision on the question of arbitrability without arguing the issue to the arbitrators (e. g., by trying to enjoin the
arbitration, or by refusing to participate in the arbitration and then defending against a court petition First Options would have brought to
compel arbitration, see 9 U.S.C. § 4); (2) that permitting parties [****17] to argue arbitrability to an arbitrator without being bound by the
result would cause delay and waste in the resolution of disputes; and (3} that the Arbitration Act therefore requires a presumption that the
Kaplans agreed to be bound by the arbitrators' decision, not the contrary. The first of these points, however, while true, simply does not say
anything about whether the Kaplans intended to be bound by the arbitrators' decision. The second point, too, is inconclusive, [*947] for
factual circumstances vary too greatly to permit a confident conclusion about whether allowing the arbitrator to make an initial (but
independently reviewable) arbitrability determination would, in general, slow down the dispute resolution process. And, the third point is legally
erroneous, for there is no strong arbitration-related policy favoring First Options in respect to its particular argument here. After all, the basic
objective in this area is not to resolve disputes in the quickest manner possible, no matter what the parties' wishes, Dean Witter Reynolds,
supra, at 219-220, but to ensure that commercial arbitration agreements, like other contracts, "'are enforced according to their terms,'
Mastrobuono, ante, at 54 [****181 (quoting Volt [nformation Sciences, 489 ..at 479), and according to the intentions of the parties,
Mitsubishi Motors, 473 U.S. at 626, See Allled-Bruce, 513 U.S. at 271. That policy favors the Kaplans, not First Options.

LEJHNI1EIF [1E]We conclude that, because the Kaplans did not clearly agree to submit the question of arbitrability to arbitration, the Court
of Appeals was correct in finding that [**1926] the arbitrability of the Kaplan/First Options dispute was subject to independent review by the
courts.

11

LEdHN[28]% [2B]We turn next to the standard a court of appeals should apply when reviewing a district court decision that refuses to vacate,
see 9 U.S.C. § 10 (1988 ed., Supp. V), or confirms, see § 9, an arbitration award. Although the Third Circuit sometimes used the words "de
novo" to describe this standard, its opinion [***996] makes clear that it simply believes (as do all Circuits but one) that there is no special
standard governing its review of a district court's decision in these circumstances. Rather, review of, for example, HNOTF a [****19] district
court decision confirming an arbitration award on the ground that the parties agreed to submit their dispute to arbitration should proceed like
review of any other district court decision finding [*948] an agreement between parties, e. g., accepting findings of fact that are not "clearly
erroneous" but deciding questions of law de novo. See 19 F.3d at 1509.

One Court of Appeals, the Eleventh Circuit, has said something different. Because of federal policy favoring arbitration, that court says that it
applies a specially lenient "abuse of discretion" standard (even as to questions of law) when reviewing district court decisions that confirm (but
not those that set aside) arbitration awards. See, e. g., Robbins v. Day, 954 F.2d at 681-682. First Options asks us to hold that the Eleventh
Circuit's view Is correct,

LEGHN[2CTF [2C) LEJHN[Z]F [7] LEdHN[B]IT [8]We believe, however, that the majority of Circuits is right in saying that courts of appeals
should apply ordinary, not special, standards when reviewing district court decisions upholding arbitration awards. For one thing, it is
undesirable to make the law more complicated by proliferating review [****20] standards without good reasons. More importantly, HNIOF
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the reviewing attitude that a court of appeals takes toward a district court decision should depend upon "the respective institutional advantages
of trial and appellate courts,” not upon what standard of review will more likely produce a particular substantive result. Salve Regina College v.
Russell, 499 U.S. 225, 231-233, 113 1. Ed. 2d 190, 111 S. Ct, 1217 (1991). The law, for example, tells all courts (trial and appellate) to give
administrative agencies a degree of legal leeway when they review certain interpretations of the law that those agencies have made. See, e.
g., Chevron U.S, A. Inc. v, Natural Resources Defense Council, Inc., 467 \U.S. 837, 843-844, 81 L. Ed. 2d 694, 104 S Ct, 2778 (1984). But no
one, to our knowledge, has suggested that this policy of giving leeway to agencies means that a court of appeals should give extra leeway to a
district court decision that upholds an agency. Similarly, courts grant arbitrators considerable leeway when reviewing most arbitration
decisions; but that fact does not mean that appellate courts should give extra leeway to district courts that uphold arbitrators. First Options

2 *#%21]_argues that the Arbitration Act is special because the Act, in one [*949] section, allows courts of appeals to conduct interlocutory
review of certain antiarbitration district court rulings (e. g., orders enjoining arbitrations), but not those upholding arbitration (e. g., orders
refusing to enjoin arbitrations), 9 U.S.C. § 16 (1988 ed.. Supp. V), But that portion of the Act governs the timing of review; it is therefore too
weak a support for the distinct claim that the court of appeals should use a different standard when reviewing certain district court decisions.
The Act says nothing about standards of review.

LEdHN[2D]TF [2D]We conclude that the Court of Appeals used the proper standards for reviewing the District Court's arbitrability
determinations,

v
LEJHN[3B l? [3B]Finally, First Options argues that, even if we rule against it on the standard-of-review questions, we [***997] nonetheless

should hold that the Court of Appeals erred in its ultimate conclusion that the merits of the Kaplan/First Options dispute were not arbitrable.
This [****22] factbound issue is beyond the scope of the questions we agreed to review,

The judgment of the Court of Appeals is affirmed.

It is so ordered.

References

S Am Jur 2d, Arbitration and Award 11, 15, 42, 51, 145, 161-163, 168, 171, 183-185; 69A Am Jur 2d, Securities Requlation--Federa| 1102

3 Federal Procedure, L Ed, Arbitration 4:98, 4:111, 4:148; 30 Federal Procedure, L Ed, Securities Regulation 70:295.5

2A Am Jur Pl & Pr Forms (Rev), Arbitration and Award, Forms 173, 204

27 Am Jur Proof of Facts 3d 103, Establishing Statutory Grounds to Vacate an Arbitration Award in Nonjudicial Arbitration

15/20



6/29/2017

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=daea8543-da61-49fc-9aab-f7a3c4c00f79&pddocfullpath=%2Fshared%2Fdocument % 2Fcases% 2Furn%3Acontentitem%3A. ..

First Options of Chicago, Inc. v. Kapian, 614 U.S. 938
44 Am Jur Trials 507, Alternative Dispute Resolution: Commercial Arbitration

9 USCS 1 et seq.
Federa! Regulation of Securities, Annotated 1330
L Ed Digest, Appeal 1318, 1502; Arbitration 16
L Ed Index, Arbitration and Award; Securities Regulation
ALR Index, Arbitration and Award
Annotation References:

Contract containing arbitration agreement as subject to the stay and enforcement provisions of the United States Arbitration Act--federal
cases, 100 L Ed 211, [*¥**23] 18 L Ed 2d 1685.

Construction and application of 10(a-d) of United States Arbitration Act of 1947 (9 USCS 10(a-d}), providing grounds for vacating arbitration
awards. 20 ALR Fed 295.

Participation in arbitration proceedings as walver of objections to arbitrability. 33 ALR3d 1242,

Appealability of order or decree compelling or refusing to compel arbitration. 94 ALR2d 1071.

Footnotes
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Fazio, Miles F. McDonald, Jr, New York, New York, of counsel.

Burke & Burke, New York, New York, for defendants, J. Frederic Taylor, George I. Harrls, Marc 1. Loost, New York, New York, of counsel.
Judges: Tenney w, District Judge.
Oplinlon by: TENNEY +

Opinion e

[*305] MEMORANDUM

TENNEY, District Judge.

Defendant Vulcan-Cindnnatl Corporation (hereinafter referred to as "Vulcan™) seeks an order (a) dismissing plaintifi"s complaint against It for
lack of jurisdiction; {b} staying the actlon as against Vulcan pending arbltratlen; and (c} granting summary judgment In faver of defendant
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MOTION TO DISMISS FOR LACK OF JURISDICTION

Vulcan clalms that jurisdictlon was never obtained over Ik by reason of three different services made by plalntiff on June 11, 1964, July 8, 1964
and May &, 1966, respectively. The Court [**2] willl conslder each service separately.

Jupe 11, 1964 service - It Is conceded by vulcan that this service conformed with the mechanical requirements of HNLT Saction 307(a) of the
HNew York Business Corporation Law (hereinafter referred to as the "BCL"™), McKinney's Consol.Laws, ¢. 4. This section, at the time of the June
11, 1964 service, read as follows:

{a) Every forelgn corporation not authorized to do business In this state which ltself or through an agent does any business in this
state submlits Itself to the jurlsdictlon of the courts of this state and Is deemed to have designated the secretary of state as its
agent upan whom process against it may be served, in any action or special proceeding arising out of or in connection with the
doing of such business. Such process may issue in any court in this state having jurisdiction of the subject matter.

However, Vulcan contends that said service was invalid for two reasons: (a) the BCL is inapplicable bo any daims or lizbilities accruing prior to
Its effective date; (b} assuming that the BCL can be applled retroactively, Vulcan Is not "dolng business® In New York In the tradldonal sense as
Is required by BCL § 307.

[*%3] In support of its first contention, Vulcan relies on HAZ® BCL § 103(d) which reads as follows:

{d} This chapter shall not affect any cause of action, liability, penalty or action or special proceeding, which on the effective date
of this chapter, |Is accrued, existing, Incurred or pending but the same may be asserted, enforced, prosecuted or defended as If
this chapter had not been enacted,

Vulean amues that since the incidents upon which plaintiff's suit is based occurred in 1962 and since the BCL did not become effective until
September 1, 1963, BCL § 307(a) was unavailable to plaintiff in this instance. However, Vulcan's interpretation of BCL § 103(d) ignores the
plain meaning of the statute and is logically unsound.

Sectlon 103{d) of the BCL does not state that this chapter shall not apply to any cause of actlon or llablllty accrued or exlsting on Its effective
date, but rather states that this chapter shall not affiect any such cause of action or llabllity, HNIF A cause of action s not "affected" If
substantive rights or obligations are not enlarged or Impalred. See Simenson v. International Bank. 14 N.X.2d 281, 251 N.Y.5.2d 433, 200
MN.E.2d 427 {1954}.

That BCL [**4] § 307(3) Is a service statute Is clear from the fact that tha secton Is enttled "Service of process on unautharized forelgn
corporaton” and Is contalned In Artlcle 3 of the BCL which Is titled "Corporate Name and Service of Process”. If all BCL § 307{g) does |s provide
for a new type of service on an unauthorized forelgn corporation, It cannot be held to affect the substantive rights of the parties to the law sult.
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acton. In the context of this case BCL § 307 nelther enlarges nor Impalrs plaintlif's substantive rights against Yulcan. At most, the section
merely makes another forum avallable to plalntff for rights that are already enforceable. Hence, Vulcan's contentlen that BCL & 207{a) should
not be applied retroactively is unsound,

Additionally, and for reasons to be discussed infra, BCL 5§ 307{a} provides for [*307] a method of service on forgign corporations when
jurisdiction_[**5] is obtainable under the "transacting business" standards of the New York long-arm statute, CPLR § 302. Since CPLR & 302

has clearly been held to apply retroactively, H¥4T Simonson v. International Bank. supra, BCL & 307 which merely provides an additional
method of service when long-arm jurisdiction is attainable, should alse be held to apply retroactively.

Secondly, Vulcan argues that even If BCL § 307({a) Is held to apply retroactlvely, Vulcan Is not "doing business® In New York In the traditdonal
sense as |5 required by BCL & 307(a). However, after careful conslderation of the language and purpeses behind BCL & 207(a), It Is this Court's
concluslon that this section embodles the “transacting business™ test of CPLR § 302. |1 &

To begin with, as it read in 1963, BCL § 307(2) provided for service on [**§] an unauthorized foreign corporation that "does any business® in
New York. The fact that the legislature used the word "any" is significant. If it had been intended merely to codify the traditional “doing
business" test, there would have been ne reason to indude the word "any® in the statute. In addition, BCL § 307(a) authorized service on the
Secretary of State "in any action ®* * * arising out of or in connection with the doing of such business.™ If Vulcan's argument is correct, the
Court would be asked to hold that when the legislature enacted BCL § 307, it further limited the amenabhility of a foreign corporation to suit in
New York by stating that not only must such corporation be doing business in New York, but that the cause of action must arise out of the
doing of such business. That the legislature would have desired to limit a foreign corporation's amenability to suit in New York seems highly
unlikely. In fact, in Professor Homstein's analysis of the BCL {McKinney's BCL, Appendix 1, at 476 (1963)), it is pointed out that the effect of
provisions such as BCL § 307 was to extend potential jurisdiction over foreign corporations in line with the United States Supreme_[**7]
Court's decision in [ntemational Shoe Co. v. State of Washington, 326 U.5. 310, 66 5. Ct. 154, 90 L. Ed. 95 (1945},

When one locks at the language of BCL § 307{a) as It read In 1964 {"does any business" and "arlsing out of or In connection with the dolng of
such business™), It bears a striking resemblance to the language of CPLR § 302 (“transacts any business" and "arising from any of tha acts
enumerated"). Indeed, both statutes became effective on the same date. Furthermore, when both statutes are read together, the leglsiadve
Intent appears obvlous. E_Z] Section 302 of the CPLR provides a basls for obtaining personal jurisdictlon over a foralgn corporation within New
York, CPLR & 313 provides the normal method for serving forelgn corporations that are ameanable to sult under CPLR § 302. As has been
discussed previously, BCL § 307(a} |s solely a service statute. What It really does Is provide for another methed of service on a forelgn
corporation that Is amenable to jursdiction under CPLR § 302. The differences In the language of the two statutes Is slight. Whatever
differences there are may be accounted for by the fact that the BCL and the CPLR were prepared by two distinct [**£] bodies (Joint Legislative
Committes to Study Revislon of Corporation Laws and New York State Law Revislon Commission), were concelved for different purpeses, and
were drafted at different imas.

Nothing shows the relationship between CPLR § 302 and BCL § 307{a} [*308] more clearly than the 1965 amendment to BCL § 307({a}
which reads as follows:
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Jursdictlon. In any such case, process agalnst such forelgn corporatlon may be served upon the secretary of state as Its agent.
Such process may Issue In any court In this state having jursdiction of the subject matter

Doubtless, [**9] this amendment was enacted to overcome the difference in language between BCL § 307{3) and CPLR § 302 and to clarify
the fact that BCL & 307(3) is a service statute that may be resorted to when jurisdiction over a foreign corporation is attainable under CPLR §
202. Nowhere is the purpose of the clarifying amendment te BCL & 307(2) stated more succincty than in Professor Hornstein's commantary
[(McKinney's BCL, Appendix 1 at 43 (Supp.1966)).

"Section 307 autharlzing service upon the Secretary of State as agent for an unauthorized forelgn corporation which ‘does any
business In this state' * * * did not conform te the language of CPLR § 302 an the same subject. The former provision has
therefore been replaced by a tle-In to the lattern”

Hence it is clear that notwithstanding two cases to the contrary, El HNST BCL § 307(a) permits the Secretary of State to receive process on
behalf of an unauthorized foreign corperation when the defendant corporation transacts business in this state and the cause of action arisas out
of such transaction of business.

[*#*101 Turnlng to the facts of this case, It Is clear that the acts parformed by Vulcan In New York constituted the transactlon of businass here
and that the Instant cause of action arose out of such transaction of business. In contrast to the scattered actvity of Catalysts and Chemicals,
Inc. (herelnafter refermed to as "Catalysts™) In New York, which led this Court to dismiss plaintiif's complaint as against Catalysts (see
Lumbermens Mutual Casualty Company v, Borden Co., 5.D.MN.Y,, 265 F Supp, 99, Jan. 31, 1967), Vulcan's activitles In New York were quite
substantial. Whereas Catalysts never entered Into a contract with The Borden Company (herelnafter referred to as "Borden”}, Vulcan dld enter
Into such a contract, and, moreaver, sald contract was executed In New York. Whereas Catalysts representatives visited New York at most on
two accaslons In connection with the negotlation of the Vulcan-Borden contract, Vulcan representatives visited New York on twenty-four
different accaslons In connectlon with the negotiations of sald contract. Whereas Catalysts representatives made at most two vislts to New York
subsequent to the executlon of the Vulcan-Borden contract, and both such vislts [**11] concerned settlement discusslons, Vulcan
reprasentatives made nine such visits, several of which concemed performance of the contract.

In Liguid Carriers Corp. v, American Marine Corp., 2d Cir, 375 F2d 951, Feb. 2B, 1967, the Court of Appeals held that substantial preliminary

negotiations conducted in New York, but unaccompanied by other activities after exscution of the negotiated contract, were enough to meet
the statutory requirements for the transaction of business under CPLR § 302. In the instant case, Vulcan's extensive activities In New York in
connection with the Vulcan-Borden contract provide a much stronger basis for this Court to conclude that Vulean was transacting busingss in
New York.

Furthermore, the Court cannot agree with Vulcan's contentlon that the Instant cause of action did not arise cut [*309] of Vulcan's
transaction of business In New York. Plaintlff's claims against Vulcan arse cut of several accldents that occurred at Berden's chemical Plant In
Gelsmar, Loulsiana. According to the Vulcan-Borden contract, Vulcan was to provide engineering design and procurement sarvices and cartaln
services of erectlon and operation engineers for the Borden plant. _[**12] It Is plaintlff's contentlon that Vulcan's actions pursuant to the
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with Borden in New York. See Longines-Wittnauer Watch Co. v. Barnes & Reinecke, Inc., 15 N.Y.2d 443, 261 N.Y.S.2d 8, 209 N.E.2d 68 (1965).

July 8, 1964 service - Before a determination of the validity of this service can be made, a brief review of the history of defendant Vulcan is in
order. Until March 17, 1964, the moving defendant was named Vulcan-Cincinnati, Inc.; since March 17, 1964, its name has been Vulcan-
Cincinnati Corp. On that same date, a new corporation, Vulcan-Cincinnati, Inc., was organized. The new corporation purchased the assets of
the engineering division of defendant Vulcan-Cincinnati Corp. and assumed all the engineering liabilities (including the type involved in this
case) of that defendant. At a hearing held on July 1, 1966, counsel for defendant Vulcan admitted that it was merely a shell corporation,
[**13] having a tax refund claim as a reason for its existence. Mr. Wentworth, Chairman of the Board of Vulcan-Cincinnati, Inc., was
President of defendant Vulcan-Cincinnati Corp.; Mr. Feng, Director of Project Management of Vulcan-Cincinnati, Inc., was a Project Manager of
defendant Vulcan-Cincinnati Corp. Both defendant Vulcan-Cincinnati Corp. and Vulcan-Cincinnati, Inc., gave their address as 120-126
Sycamore Street, Cincinnati, Ohio.

Plaintiff attempted to make service on defendant Vulcan-Cincinnati Corp. pursuant to CPLR § 313 by instructing the Marshal in the Southern
District of New York to transmit an additional summons to the Marshal in Cincinnati for personal service, in Cincinnati, upon defendant Vulcan-
Cincinnati Corp. The Marshal's return, dated July 8, 1964, stated as follows:

On the above date I received this Additional Summons & Complaint at Cincinnati, Ohio and served the VULCAN-CINCINNATI
CORPORATION, by personal service on Dr. W. H. *K, President of Vulcan-Cincinnati Corporation, in his office located at 120-26
Sycamore St., Cincinnati, Ohio at approximately 2:30 PM. Dr. *K after accepting this service, called his attorney and after talking
to his attorney, [**14] advised this deputy that he was not accepting this service voluntary and wanted this refusal noted in the
return.

Dr. Stark, however, was not in any way connected with defendant Vulcan-Cincinnati Corp., but was President of Vulcan-Cincinnati, Inc.

From these facts, it is apparent that plaintiff unwittingly served the wrong corporation, but that knowledge of such service was most certainly
communicated to defendant Vulcan-Cincinnati Corp. The close similarity in the names of the two corporations, that one came into existence
only two months before the commencement of this law suit, that both were located at the same address, that the new corporation assumed
the liabilities of the old one, that the two corporations had certain officers and directors in common, that the Marshal's return did not mention
the reason for Dr. Stark's objection to the service and the fact that defendant Vulcan-Cincinnati Corp. waited almost two years before it
attempted to challenge this service (April 15, 1966) were all factors that plaintiff was entitled to rely upon to assume that service had been
properly made. Furthermore, the only logical inference to be drawn was that Dr. Stark promptly notified [**15] [*¥310] defendant Vulcan-
Cincinnati Corp. of the July 8, 1964 service.

In Marcy v. Woodin, 18 A.D.2d 944, 237 N.Y.S.2d 402 (3d Dep't 1963), service was sustained where a summons, mistakenly delivered to the
son of the defendant, was turned over by the son to his father. In Erale v. Edwards, 47 Misc.2d 213, 262 N.Y.S.2d 44 (Sup.Ct.1965), service

was sustained when the summons was delivered to the defendant by the janitor of the apartment building where the defendant resided after
the janitor had found the summons in an empty apartment. And in Green v. Morningside Heights Housing Corp., 13 Misc.2d 124, 177 N.Y.S.2d
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applicable statute, each service did accomplish Its Intended purpose - giving falr and adequate notlce to the defendant of the commencement
of an action against him, Thase decisions emphasize "good sensa and comman business practice” and "are comect in stressing effective and
falr notlce as the [**16]1 proper criterla." 1 Welnsteln-Korn-Mlller, New York Civil Practice Para, 311,08, at 3-114 (1985). Or as stated by
Professor McLaughlin, "Where the summons eventually gets to the person intended to be served, and this is admitted by all, it is difficult to
Justify formal Inslstence upon the letter of the statute.” McKinney's CPLR, 1964 Supplementary Practice Commentary to CPLR § 308, at 114
(Supp.1966). But cf. Ziembicki v. Motk Improvement Corp,, 18 A.D.Zd 926, 238 N.Y.5.2d 202 (2d Dep't 1963); Paul v, Weiss, 48 Misc.2d 683,
265 N.Y.5.2d 687 {Sup.Ct.), aff'd, 24 A.D.2d 1054, 265 N.Y.S.2d 625 (3d Dep't 1965).

Here, all Indicatlons point to the fact that the July 8, 1964 summans was fransmitted to defendant Vulcan-Cindnnat! Corp. Nowhere In any of
the papers attacking the valldity of this service Is there any clalm that defendant Vulcan-Cinclnnatl Corp. never recelved the summons; rather,
the only claim is the hypertechnical one that the wrong corporation was served in the first instance. Hence, it is this Court's conclusion that the
July 8, 1964 service complled with the requirements of CPLR § 313 and must be upheld. This result Is fully In line with the "trend away from
the [**17] formalism of earier generations which refused to countenance a mistake in service even in those cases where it conclusively
appeared that the defendant was subsequently served by the person who was mistaken for the defendant." McLaughlin, 1966 Supplementary
Practice Commentary to CPLR § 308, at 109 (Supp.1966).

Defendant Yulcan further argues that it was Impermissible for plaintiff to make multiple services 1n the same action since the June 11, 1964
sarvice had not been quashed, modified ar abandoned at the time of the July 8, 1964 service. Vulcan has falled to cite any competent authority
for Its novel proposiion. In additlon, in the clrcumstances of this case, the Court falls to see how this second service could constitute
harassment or oppression of the defendant Vulcan. To the contrary, all indications point to the fact that the sacond service was attempted for
good reason - plalntlff was not certaln whether the prior service under BCL § 307 would be upheld.

Finally, It Is to be noted that on July 8, 1964, plaintif served defendant Vulcan pursuant to CPLR & 313 In an attempt to acquire jurisdiction
over Vulcan under CPLR § 302. Since It has already been shown supra_[**18] that Vulcan was "transacting business” In New York within the
meaning of CPLR § 302, jurisdiction under that statute was properly acquired. There is no merit to Vulcan's contention that CPLR § 302

[*311] ought not to be applled retroactively In this Instance. The Court finds no speclal circumstances to justfy an excepton to the rule that
HNGT CPLR § 302 has retrsactive effect to the extent of embracing suits instituted after its effective date, but based on previously accued
causes of actlon. Slmongon v, International Bank, supra,

May 6, 1566 service - Since the Court has already determined that both the June 11, 1964 service and the July 8, 1964 service were proper,
the valldity of the third and final service need not be censidered.

MOTION FOR STAY PENDING ARBITRATION

Cn January 24, 1561, Vulcen and Borden entered Into an agreement whereby Vulcan agreed to render certain engineering and procurament
services for Borden's chemlcal plant In Gelsmar, Loulslana. Article XXXV of sald agreement contalned a broad arbltration dause which read as
follows:
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Saociety of America, Inc. The decision of such an arbitration shall be a condition precedent to any right of legal action. The
arbitrators shall determine all questions of law invelved, induding the interpretation, coenstrucion and performance under tha
Cantract, by reference to the Ohlo Law.

In 1962, several accldents gecurred at the Borden plant which caused substantlal damage. On Aprll 8, 1964, plaintiff commenced this action
seeking a declaratory judgment that It was not llable te Borden with respect to these accldents which Borden claims were covered by two
policies of insurance issued by plaintiff. To the extent plaintff may be held liable to Borden, plaintiff also sought a declaratory judgment against
the other named defendants, including Vulcan, who it claims were responsible for the various accidents.

On June 29, 1964, Vulcan moved to dismiss the complaint as against it for lack of personal jurisdiction and to stay discovery on the merits
pending the determination of the jurisdictional question. Shortly thereaftern plaintiff [**201_ stipulated with Vulcan that determination of Its
abjactions to personal jurisdiction would be deferred pending discovery on the Iimited quastion of personal jurisdiction. Vulcan's jurisdiciional
motlon was eventually withdrawn without prejudice. Vulcan's ime to move or answer was extended, pending termination of the limited
discovery called for by the stlpulation. Discovery was then deferred for a substantial period pending the determination by this Court of several
motlens made by other defendants. These modons were denled on January 4, 1965.

On January 13, 1966, Vulcan was informed that Borden had reached a setement of its cdaims against plaintiff. Shortly thereafter, the Court
fixed certain dates (subssquently extended) for the submission of motions by Vulcan. On April 15, 1966, Vulcan filed the instant motion for a
stay pending arbitration.

Plaintiff opposes Vulcan's motlon for a stay pending arbltratlon on two distinet grounds: {1) Vulecan has walved Its right to arbltration; {2)
plaintff, as Borden's subrogee, Is not bound by the arbliration clause.

To sustain its contention that Vulcan has defaulted in proceeding with arbitration, plaintiff relies on HNZF 9 LLS.C 8 [**21] 3 (1964} which
reads as follows:

If any sult or proceading be brought In any af the courts of the United States upon any Issue referable to arbitration under an

agreement In writing for such arbltration, the court In which such sult Is pending, upan being satisfied that the lssue Involved In

such sult or proceeding Is referable to arbliraton under such an agreement, [*312] shall on application of one of the partles

stay the trlal of the acton untll such arbltration has been had In accordance with the terms of the agreement, providing the

applicant for the stay is not in default in proceeding with such arbitration.

Plaintiff claims the fact that Vulcan did not move for a stay pending arbitration until two years after the action was commenced, that in the
Intervening Ume Vulcan has made a motion to dismiss on jurisdictional grounds without asserting Its arbltration rights, that Vulcan has
participated In lengthy and extensive discovery on the guestion of personal jursdicton, and that Vulcan naver Indicated to plaintiff Its desire to
arbltrate untll the Instant motlon, constitute the type of activity which should compel the Court to conclude that Vulcan Is In default [**22] In
preceeding with arbltratlon. Plaintdif further claims that Vulcan's delay In seeking arbitration has prejudiced plalntiff since In the Intervening
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Ini Robert Lawrence Co, v, Devonshire Fabrics, Inc., 271 F2d 402, 410 (2d Cir, 1953), appeal dismissed, 364 U5, 801. 81 5. Ct, 27 5 |, Ed. 2d
37 (1960), the Court of Appeals stated that HAET "[Any] doubts as to the construction of the [United States Arbitration] Act cught to be
resolved In line with Its llberal pollcy of promoting arbltration * * ¥ to accord with the orginal Intenton of the partles. # * ** The Court further
declared that no waiver can be found unless a party acts inconsistently with its right to arbitrate.

The Hme at which a party will be deemad to have walved arbltration by Inconsistent court actlon was apty stated In The Belize, 25 F Supp.
663, 664 (5.0.N.Y. 19381, appeal dismissed, 101 F.2d 1005 (2d Clr, 1939 (per curlam), [**23] whereln the Court stated:

"Where a party who has agreed to arbitrate any controversy that may arise prefers to take a controversy to court in the ordinary
way, there comes a Hme In the course of the [itlgaton when It would be unfalr to permit ane side to resort to arbltration over the
protest of the other. That time Is reached when the defendant files an answer on the merlts, joining with plalntlff In rejecting
arbitration and tendering the controversy to the court for trial."

Tumning to the facts of the Instant case, several things are apparent. In the first place, It was plaintlff, not Vulcan, who Instltuted the present
sult. HMSTF A Court should more easlly find a walver of arbltration by plaintiff since It Is the plaintiff who has set the judiclal machinery In
motion in spite of the existence of an arbitration clause. See niglis Shippin v, Amtorn Tradin rp.,. 126 E2

1342).

Sacandly, Vulean has not even filed an answer in this suit. Courts in this circuit have consistently held that HNI9T there is no waiver whan a
party demands arbltration for the first time In its answer. Robert Lawrence Co, v, Devonshire Fabrics, In¢,, supra; Almacenes Famandez,
[*%24] S.A. v. Golodetz, 148 F.2d 625 {2d CIr. 1945}; Kulukundls Shioplng Co, v, Amtorg Trading Corp., suprg, Three cases on which plaintiff
heavily relies, wherein the Court found waiver, are distinguishable since the party seeking the stay had answered the complaint, interposad a
counterclaim and had taken further steps leading toward trial before it moved for a stay. Comell & Co, v, Barber & Ross Co, 123 U.S.App.D.C,
378, 360 F.2d 512 {1968); Amercan Locomotive Co. v. Chemical Research Corp., 171 F.2d 115 {8th Cir. 1948}, cert. denled, 338 U.S. 509, 69
5. Ct 515,93 L. Ed, 1074 (1949): Radiator Spedialty Co. v, Cannon [*313] Mills, 97 F.2d 318, 117 A.L.R. 299 (4th Cir 1938).

Thirdly, while the Court agrees that there was delay between the time this suit was commanced and the time whan Vulcan first moved for a
stay, It Is established that 21T delay alone In moving for an arbltratlon order will not amount bo a default. Almacenes Femandez, S.A, v.
Golodetz, supra,

Finally, an examination of Vulcan's Intarvening steps sinca the commancemant of the actdon cannot be conslderad as amounting to a walver.
See Robert Lawrence Co, v, Devonshirs Fabrles. Inc., supra. Soon after the sult [**251 was commenced, Vulcan moved to dismiss the
complaint against it for lack of jurisdiction. But shortly thereafter, Vulcan agreed to hold its motion in abeyance s that plaintiff could complete
discovery as to the jurisdictional facts. Hence, when plaintiff complaing about exdended discovery, it is really plaintiff's own discovery, and not
Vulcan's, which delayed the progress of this law sult.
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Since, at the time the sult was commenced, there was no direct dispute between Vulcan and Borden or plaintff; there was no need for Vulcan
to then demand arbltration. However, the entire posture of the law sult changed radically In January 1966 when plaintiif sattled with Borden.
Then, for the first time, Vulcan could expect plaintiff to assert direct claims against it. No longer could Vulcan be considered secondarily,
hypothetically or alternatively llable to plaintiff, Under such clircumstances It was [**26] not unreasonable for Vulcan to seek srbltration far the
first time In Aprll 1966.

Finally, the Court places little weight on plaintiffs assertion that it settled with Borden in large part in the belief that it could pursue its claims
against Vulean in this Court. Not only does the Court doubt that this factor significanty influenced plaintifis decision to settle with Borden, but,
even If It did, the result would still be the same. Plaintlff must be charged with knowledge of the provisions of the Borden-Vulcan contract,
Including the arbltration clause. Also, that none of the other defendants seek arbitration should have no bearing on whether this Court Is to
allow plaintiff's dispute with Vulcan to proceed to arbitration. This is especially so since thare has baen no showing that the contracts of the
other defandants provided for arbltration, or, If so, that they could not have walved thelr rghts without Impalring those of Vulcan.

Plaintiff further claims that, as subrogee, it is not bound by the arbitration provisions in the contract between its subregor (Borden) and Vulcan.
Both Ohlo and Mew York have similar statutes which declare an arbitration agreement to be Irrevocable [**27] and enforceable. I:Q__.*;' Although
no decision has been found under elther Ohle or New York law stating that HAZ27 an arbitration agreement Is binding upon and enforceable
against the subrogee of a party to the agreement, many courts have enforced arbltratlon clauses agalnst persons darivatively claiming rights
under agreements contalning such a clause, Psaty & 7 : = 5 849 (1st Dep't
1951) (agalnst surety}; : g {agalnst assignee);

{ - 3 &) (agalnst asslgnee). For other declslons
helding that a person not a party to an arbltratlon agreement may become bound thereby see [*314] Flsser v. International Bank. 282 F2d
£31. 233, 1, 6 (2d Cir, 1960),

Reasoning by analogy, there is no valid basis in law or equity why an arbitration [**281 clause should not be enforced against a subrogee. To
hold otherwise would serously impair the validity of arbitration clauses since either party could escape the effect of such a clause once he has
settled with his insurer. Cf. Hosiepy Mits, Corp, v, Goldston, 238 N.Y, 22, 143 N.E, 779 (1924). Furthermore, it is fundamental law that the
insurer, as subrogee, stands in the place of the insured and succeeds to whatever rights or disabilities he may have in the matter. Herce, any
rights which plalntiff has are only rights which Borden had, and If Borden's rights were subject to arbitration, plaintdff's rights are subject to
arbitration.

Flnally, plaintHf suggests that In any event the clalm that Vulcan was negligent In performance of Its services for Borden ralses an Issue outslde

the Interpretation of the contract which would remaln unresolved even after arbitration. But plaintlif's reading of Article XXXV of the Vulcan-
Borden contract is unduly narraw, The arbitration clause states that all disputes concerning the "interpretation, construction and performance
under the Contract" shall be submitted to arbltration. Clearly, any dalm that Vulcan was negligent In connectlon [**291 with Its performance
under the contract falls within the arbitration clause.
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denled.

So ordered.

Footnotes

1¥
|_| Pg. 5. For a discusslon of the different standards to be applied In the dolng business and transacting business tests, see
Lumbermens Mutual Casuaity Co. v, Borden Co., N.Y., 265 F_Supp. 99, Jan. 31, 1967.

(27
2% Pg. 7. An examination of the legislative history of BCL & 307 and CPLR § 302 hes failed to clearly support the contentions of either

of the parties.

ntral I District No. 2 v. C. R. Evan o 49 Mi

[+7]

r
Pg. 26. Ohio Rev.Stat. § 2711.01; New York CPLR § 7501.
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